March 02, 2011 Cowles Council Chambers
5:30P.M. 491 East Pioneer Avenue
Homer, Alaska

WORK SESSION
Advisory Planning Commission

AGENDA

1. Call To Order, 5:30 P.M.
2. Discussion of Items on the Regular Meeting Agenda

3. Staff Report PL 11-29, Draft Policies and Procedures (Please refer to
page 61 of the regular meeting packet.)

o 4, Public Comments ‘
/ The public may speak to the Planning Commission regarding matters on the work session
agenda that are not scheduled for public hearing or plat consideration. (3 minute time limit).

5. Commission Comments

6. Adjournment
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/"™ HOMER ADVISORY PLANNING COMMISSION MARCH 2, 2011

491 E. PIONEER AVENUE WEDNESDAY AT 7:00 P.M.
HOMER, ALASKA COWLES COUNCIL CHAMBERS
REGULAR MEETING
AGENDA
1. Call to Order
2. Approval of Agenda
3. Public Comment

10.

11.

The public may speak to the Planning Commission regarding maitters on the agenda that are not
scheduled for public hearing or plat consideration. (3 minute time limit).

Reconsideration

A. Staff Report PL 11-32, Reconsideration of Staff Report PL 11-15, Draft Ordinance 11-xx
Amending the General Commercial One (GC1) District, HCC 21.24.030 to allow single family
and duplex dwelling(s) as a Conditional Use Page 1

Adoption of Consent Agenda

All items on the consent agenda are considered routine and non-controversial by the Planning
Commission and are approved in one motion. There will be no separate discussion of these items unless
requested by a Planning Commissioner or someone from the public, in which case the item will be moved
to the regular agenda and considered in normal sequence.

1. Approval of Minutes of February 16, 2011 Page 19
2. Time Extension Requests
3. Approval of City of Homer Projects under HCC 1.76.030 g.
4, KPB Coastal Management Program Reports
5. Draft Decision and Findings for Staff Report PL 11-20, CUP 11-04, A Request for a Conditional
Use Permit (CUP} at 880 East End Road for a two-story, approximately 8,000 square foot
wellness clinic for the Seldovia Village Tribe Wellness Center. A CUP is required for HCC
21.16.03(h), More than one building containing a permitted principal use on a lot Page 27
Presentations
Reports
a, Staff Report PL 11-30, City Planner’s Report Page 31
‘Public Hearings

Testimony limited fo 3 minutes per speaker. The Commission conducts Public Hearings by hearing a
staff report, presentation by the applicant, hearing public testimony and then acting on the Public Hearing
items- The Commission may question the public. Once the public hearing is closed the Commission
cannot hear additional comments on the topic. The applicant is not held to the 3 minute time limit.

Plat Consideration

A, Staff Report PL 11-23, East End Road Right of Way Acquisition, State of Alaska, DOT, Mi.
160-174 ‘ Page 33

B. Staff Report PL 11-25, Forest Glen No. 12 Preliminary Plat Page 53

Pending Business

A. Staff Report PL 11-29, Draft Policies and Procedures Page 61

New Business
A. Staff Report PL 11-26, Draft Ordinance 11-xx, East End Mixed Use Page 97



Planning Commission Agenda

March 2, 2011
Page 2 of 2

12,

13.

14.
15.
16.

B. Staff Report PL. 11-27, Draft Ordinance 11-xx Amending Homer City Code 21.61.040
Nonconforming uses; regarding the effective date of the restriction on enlarging, increasing or
extending nonconforming uses Page 105

C. Staff Report PL 11-28, Draft Ordinance Amending HCC Chapter 21.34,

Conservation District . Page 109

Informational Materials
A City Manager’s Report Page 113

Comments of The Audience
Members of the audience may address the Commission on any subject. (3 minute time limit)

Comments of Staff
Comments of The _Commission

Adjournment

Meetings will adjourn promptly at 10 p.m. An extension is allowed by a vote of the Commission.
The next regular meeting will be held on March 16, 2011 at 7:00p.m. There will be a work session at
5:30p.m.
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= City of Homer

) '
- \¥ i : :
. \ﬁAS‘.&f Planning & Zoning  Tetephone.. (907)235-8121
' 491 Bast Pioneer Avenue Fax (907)235-3118
- Homer, Alaska 99603-7645 E-mail Planning @ci.homer.ak.us

Web Site www.ci.homer.ak.us

STAFF REPORT PL 11-32

TO: Homer Advisory Planning Commission

THROUGH: Rick Abboud, City Planner - .

MEETING: March2,2011 ~ - | -- -
 SUBJECT: Reconsideration to allow single family and duplex dwelling as a Conditional Use in the
, GC1 district, ' : . '

Atthe February 16,2011 the Commission voted NOT o amend the General Commercial One (GC1)
district to allow single family and duplex dwelling(s) as a Conditional Use, HCC 21.24.030. Voting No
(prevailing side) was: Highland, Venuti, Dolma.

'On Friday February 18, 2011through the Vice-Chair, (Chair was unavailable), Commission Highland
requested reconsideration of the Feb. 16, 2011 vote. HAPC Bylaw, pg 3, G.

Procedure:
First, the Commission must vote to reconsider

If a majority of the Commissioners vote YES then the Commission will need a motion to discuss
the GC1 topic.

If a majority of the Commissioners vote NO the Feb. 16, 2011 decision as presented stands.

Either way, a written decision will be drafted and forwarded to the City Council, per HCC 21.95.040(c).
The City Council may or may not adopt the proposal, per HCC 21.95.050(b).

Because the matter is legislative, rather than an adjudication, the requirement for findings is not so strict.
However, HCC requires the Commission to send recommendations to the City Council. With a tie vote
on the ordinance amendment, it would be helpful to have all seven commissioners give it consideration.
A well documented discussion of the merits of the proposal will allow the City Council to understand
why the Commission made a certain decision. The minutes only reflect one concern that supports the
result of the vote, “public health safety and welfare issues when looking at safety issues with having children in
commercial area.” I do believe that I heard a concern about the limited available land for commercial activities,
which is not reflected in the minutes. Regardless, it is advantageous to get a vote of the full commission with a
fuller record of the reasoning behind each Commissioner’s vote. This may be done by discussing the merits of the
finding presented to you in the staff report and why you may feel that they are adequate or inadequate, this way
one might be best able to discern how the recommendation meets or does not meet the review standards set in
code.

Att. SR 11-15, Proposed Ordinance 11-xx, Petition
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o Homer, Alaska 99603-7645 E-mail - Planning @ci homer.ak.us
’ . ' Web Site:  * www.ci.homer.ak.us

STAFF REPORT PL 11-15

TO: Homer Advisory Planning Commission
THROUGH: ' Rick Abboud, City Planner- S
FROM: Dotti Harness-Fostef, Planting Technician

MEETING: February 16, 2011° - - : »
SUBJECT:  Draft Ordifiance 11-xx Amending the General Commeicial One (GC1) district, HCC
21.24.030 to allow single family and duplex dwelling(s) as-a Conditional Use.

Introduction

'On Yanunary 12, 2011 the: Planning and Zoning Office received a petition for a zoning text amendiment
peér HCC 21.95.020(a)(2)> The petition states: “To allow single family and duplex dwellings in the

Gerieral Commercial One aning District as a Conditional Use, HCC 21.24.030.”

hearing(s) and the Commission’s review, the draft ordinance is forwarded to the City Council.

Background: When a property owner seeks to sell or refinance. thieir existing home, the bank and appraiser -
asks “If destroyed, can the home be rebuilt?” Cumently, the GC1 district does not allow single family or
duplex dwellings. Existing homes in the annexed GC1 East End area are nonconforming; however our
*nonconforiiing, code. does not allow a structie to be replaced if"darnaged by fifty percent (50%) or more.
Without the ability to rebuild or replace, lenders will not provide favorable financing. -According to'the Kenai
Peninsula Boroiigh tax records; there are 43 sirigle: family hornés within: the GC1 zones, exchuding mobile
homes. Tncludiiig mobile homes, (there-are 9), residential dwellings acecunt for 19.6% of the land use, This
means that nearly 20% of the properties cannot be financed under currént zoning rules. Without fidaricing,

buying, selling, maigtaining, remodeling and insuring a structure becomes a thorny issue.

The General Cominercial T distiict covers fhiree commercial-industrial areas; from West'to-east:

Baycrést GC1 ared at the top of Baycrest Hill includes the landfill: KPB maiitenance yard; a RV

park, and gas station: Annexed in-2002;

. Ocean Drive GC1 area south of Beluga Lake includes residences, aufo repair, commercial

' storagé units, meéhanical répair stiops, réstaurdnts and retail.

Bast Bnd Road GClL area is appioximately 3 miles east of Homer’s core and extends fof

annexed in 2002 and :ezoﬁédf-ﬁg%ﬁi.Rﬁra;«Re’siqenﬁal to GE¥in2003:™

Toan AP R

P:\PACKETS\PCPacket 201 1\Ordinance\GG1 i:esi_&mc&s_\SR—;lhlﬁ residences in' GCl.docx.

gistered votérs within the City signéd the. petition. Per HCC
21.95.040 one or more public hearing(s) before the Planning Commission is required. After the public

approximiately 1.3 miles'along the south side’of Bast Bnd Ro4d. - Thé aréids iriclides residerices,
- boat yaid; excaviation site; storage units;“wareliouses, bar, and retail. Sofné of: this siea was



SR 11-15

Homer Advisory Planning Cominission
February 16,2011 :
Page2 of 4

Purpose HCC 21.24.010. “The Gereral Commercial 1 (GCY1) district is primarily intendéd to pmvide
sites for businesses that require direct motor vehicle access and may. require. larger land area, and to
provide business - locatiens in proximity to arterials and transportation centers. 1t is also intended to

minimize congestion and adverse effects on adjacent residential districts and on the appearance of the
community.”

Comprehensive Plan:

Ocean Drive GC-1/Residential “Allow residential uses, encourage water depeiidant uiSes- along
Beluga Lake, and encourage smail commeicial enterprises. on Lakeshore Drive. Maiitain
the neighborhood character of mixed commercial and “tesidential . use; retain - mature
healthy-évergreen trees when: practical and plant trees in landscaped areas.” Ch 4,"Goal
1, Obj. B, pg 4-5. - - '

East End Road “Mixed-use development with fewer constraints on uses than existing GC-1 and
GC-2. Designed to accommodate the wide range of uses found in the area today, as.well
as.other future uses; examples include industrial, marine-oriented, construction services
(including bitch plants), storage, and artjst workshops: ‘Residential and retail are
allowable, but residential/retail and commercial conflicts will be resolved in favor of
coinmercial/industrial uses.” App. B, pg B6 :

O A s

Mobile Homes: Staff considered the effect of mobile-hoines in the Baycrest, Ocean Drive and

East
“Fnd GC1 districts. Based on the KPB tax records there are no mobile homes in the Baycrest and Ocean

Drive GC1 areas. Excluding mobile homes from thc_ Baycrest and Ocean Drive is consistent with the
existing structures.

The Bast End GC1 area has épproximétely nine (9) mobile homes, which are now nonconforming.
Nonconforming siructures may continue; but may not be enlarged or replaced pex HCC 21.16.030. The

draft ordinance excludes mobile homes from all GC1 districts. I the commission wantsto allow mobile

homes in the East End GC1 area an amendment is needed, or this could be considered in. the proposed
East Mixed Use district. -

East End Mixed Use: In the coming year(s) the Commission will review a draft otdinance for East End

Mixed Use. Notwithstanding the need to currently resolve this single family and duplex issue, this code

change will be proposed for the Hast End Mixed Use district, as the Comprehensive Plans states that
residential and retail are allowable in the Bast End Mixed Use district and co

nflicts will be resolved in
favor of commercial/industrial uses. '

Conditional Use/Conflicts: Due to the purpose of the GC1 district, the Comprehensive Plan statements
and the variety of permitted uses, staff has three recommendations: '

1. Single family and duplex dwellings tobe a conditional use as requested by the petition.
2. Require rooming houses and bed and breakfasts to obtain 4 CUP, as this is consistent with the

/\

Ny
intent of the GC1 district because by definifion they are dwellings. . : Qy;

3. Amend the purpose statement to reflect the intent of the Comprehensive Plan which states
residential and commercial conflicts will be resolved in favor of commercial and industrial uses.

P:\PACKETSWCPacket ZDll\Ordinancc\GCi residences\SR 11-1 Z freidences in GC1.docx
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SR 11-15

- Homer Advisory Planning Commission

February 16, 2011
Page 3 of 4

Consistency with residential uses and structures: The GC1 district has two permitted résidential use

which

do not require a CUP; rooming house and bed and breakfast HCC 21.24.020(ii). By definition
“rooming house” and “bed and breakfast” must be in a. dwelling*, _ '
Permitted uses: ' Conditional uses:
Day care homes (provided a CUP) Multi-family dwelling -
*Rooming house and B & B * Mobile heme-parks
Dwelling in a primary business Townhouses -
- - ' : __| Pay care facilities

To be consistent and meet the intent of the Comprehensive Plan staff recomends r-equiring‘a CUP for
rooming houses and bed and breakfasts, as in: - '

HCC 21.24.020(ii) Rooming housé and bed and breakfast provided a conditional nse"
permit is obtained for the dwelling. '

Review Criteria: HCC 21.95.040 requires that the Planning Department review code amendments

using the following criteria from Ord. 10-58:

- a. Is consistent with the comprehensive plan and will further specific goals and objectives of the plan.

An’éflysis,: Homer’s Comprehensive Plan addresses the:

¢ Ocean Drive GC-1/Residential areas and states “Allow residential uses.” Ch4, Goal 1, Obj. B, pg4-
5. _ ) _

* East End Road GCI district states, “Residential and retail are allowable, but residential/retail and
commercial conflicts will be resolved in favor of commercial/industrial uses.” App.B,pgB6

e Baycrest GC1 district is included in t_l_le general intent, use and standards for the GC1 district.

Appendix B5 ‘

Finding 1: The Comprehensive Plan recommends allowing residential use in the GC1 district,

with conflicts being résolvied in favorof comimercial/indystrial uses.

b. Will be reasonable to implement and enforce,

-t

) An-aly_sisl':"';[’rior to comnstruction, single famjly,'dupleXes, roorm'ﬁg_ houses and bed and breakfasts

will require a Conditional Use Permit which are approved by the HAPC,

" Pinding 2" Adding Single family ahd duplex divellfigs s a conditional use is reasonable to

implement and énforce. _ . ST

Finding 3: Requiring a Condition Use Pérmit for rooming houses and bed and bféékfasf'is
reasonable to implement and enforce. ‘

PAPACKBTSWPCPacket 2011\Ordinance\GC1 residncss\SR. 11-15 résidieés i GC1doox



SR 11-15

Homer Advisory Planning Commission

Pebruary 16, 2011 : ' C
Page 4 of 4

¢. Will promote the present and future public health, safety and welfare.

Analysis: Requiring a CUP for single family, duplexes, rooming houses and bed and breakfasts

allows the Planning Commission to review each proposal for health, safety and welfare per HCC
21.71.030(g)- L ' '

Finding 4: Allowing single family and duplex dwellings asa conditional use in the GC1 district
promotes public health, safety and welfare. '

- .

bed aﬁd breakfasts

Finding 5: - Requiring a Condition. Use :Permit for rooming ho ses and
promotes public health, safety, and welfare.

e

d. Ts corisistent with the intent and wording of the other provisions of this title.

Analysis: The GC1 district has two permitted residential uses Wh1ch do not require a CUP;
rooming house and bed and breakfast HCC 21.24.020(i). ‘To be consisterit with the intent and
wording of other provisions of the GC1 district staff recommends requiring rooming houses and

bed and breakfast to obtain a CUP also. All conflicts would be resolved in fayor of non-
Tesidential uses. ' :

Finding 6: Allowing single family and duplex dwellings as a conditional use, with conflicts

being resolved in favdr of non-residential uses is consistent with the intent of the GC1 district. -

Finding 7: Requiring 2 Condition Use Permit for rooming houses and bed and breakfasts meets
the intent of the GC1 district. ' )

STAFF RECOMMENDATIONS: The HAPC recommends the Homer: City Council adopt draft
Ordinance 11-xx . which would amend the General Commexcial One (GC1) district to add:

1. “Single family and duplex dweliings, but not including mobile homes” as a Conditional Use

in the GC1 district.

2. “Rooming house and bed and breakfast, provided that a conditional use permit was obtaining

for the dwelling.

3. Amends 21.24.010 Purpose:. The General Commetcial 1 (GC1) district is primarily J:ntended to

provide sites for businesses that require” direct motor vehicle access and may require larger land
area, and to provide business locatioris in proximity to arterials and transportation centers. It is also
intended to minimize congestion and adverse effects.on adjacent residential districts and on the

appearance of the community. Conflicts between residential and nonresidential uses shall be
resolved in favor of nonresidential uses. '

resolved M 1aVOL OF o e e ——=

ATTACHMENTS
1. Draft ordinance
S, Ord. 10-58 Rezone

PAPACKETS\PCPacket 2011\Ordinance\GC1 residences\SR 1 1-1% raeid_ences in GCl1.docx



71 CITY OF HOMER
2 HOMER, ALASKA :
3 Planning
4 _ . OR])INAN CE 10-58
5 .
6 AN ORDINANCE OF THE C].’I'Y C OUNCIL OF HOMBR, ALASKA'
7 REPEAL}N G AND REENACTIN G HOMER CITY CODE CHAPTER 21 95,
8 LEGISLATIV E PROCEDURES ‘AND AMENDMENTS REGARDH\IG THE
9 STANDARDS AND PROCEDURES FOR AMENDING TITLE 21 OF THE:
10 HOMER CITY CODE AND AMENDII\IG ‘THE OFFICIAL ZONING MAP.
i1
1z THE CITY OF I—IOMER ORDAINS:
i3
.14 Section 1 1 Homer City Code Chapter 21. 95 Legmlatwe Procédures and Amendrents; is
15 repealed and recnaéted to read as follows:
16 ) .
17! S , CHAPTER 21.95
18 ..
19 ' ' . LEGISTATIVE PROCEDURES AND AMBNDMENTS
20
21 21.95.010 Initiating codc amendment
22 21:95.020' .- Tnitiating zohing map amieridment
23 21.95.030 Restriction on repeating failed amendment proposals
g " 21.95.040 Planning Department review of céde amendment
= 25 21.95.050- Planning Deparﬁngnt review of zoning map amendment
26 1 21.95.060 Review by Plannmg Commission .
27 21.95.070 . Review by City Couneil
28
29 21.95.010 _Initiating code amendment, A amendment fo this title may bé mltlated by
30 any-ofthe following: N
31 a -  Amember of the C1ty Counc;l
32 .. b Amember of the Planning COIIII[IISSIOH '
33 " o The City Manager;
34 - d, . The CltyPlanner, or, . . o .
35 -8, A petition bearifig the’ s1gnahn‘es, and the printed names dnd addresses, of fiot less
36  than 50 qualified City voters ' co
37 . -
38 21.95.020. Imt1atmg Zotting hap, amendment An aieridment to the official zoning map
39 may be initiated by any of the following: '
40 a.- Amember ofthe City Coumneil; -
41 b... Amemberof the Plannihg Commsszon
42 e The City Manager, ?
43 - d The Cify Planyet: or _ '
44 L6 LA pentxon of property i owners meetmg ﬂie followmg reqﬂnements
45 ' ' 1. The proposed amendmeflt would efifiers”

D A Agply to_an: area not Iess than two acres; mcludmg half the W1dth"
of any abuthng sireet or alley nghfs-of Way‘ or e . : .

P
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Page 2 of 4
ORDRNANCE 10-58
CITY OF HOMER

i, Reclassify the area to a zoning district that is contiguous to the area

or separated from the area-only by a street or alley right-of-way. .
A, The petition represents lots that incinde more than 50 percent of the area
(excluding rights-of-way) that is the subject of the proposed amendment. Alot is Tepresented on
the petition only if the petition beats the signatures, and the printéd names and addresses, of all

record owness of the lot. R - 2 . !
3. The petition also shail include the following:

i - The following statement on gach pageof the petition: “Bach person
signing this petition represents that the signer is a record. ownér of the'lot whose description

aceompanies the signatuge; that the signer 1s familiar with the propogsed, zoning, map ;amengdment

-y T

and the cuirent zoming district of the lot; 4iid thiat the sigiler supports the City. quf;cii’é?ﬁﬁi:ovgl }

of the amendment.” _ T -
4. The name of each record owner, the legal desctiption and the
Borongh tax parcel number of each lot that is the subject of the proposed amendment.

iii. A map showing the lots comprising the area that is the subject of
the proposed amendment, o1l 1ts contiguous to the boundary of that area, and the present zoning
and proposed zoning of each such lot. :

iv. A statement of the justification ifb_r. ﬂle proposed amendment.

21.95.030 _ Resiriction on repeating failed amendment- proposals. No proposal by
qualified voters t0 amend this title; or by property owners1o; amend the ‘official zoning map, shall

be roviewed by the Planning Depariment, or | wbinitted to the Plannifig Commission or the
.Council, if+it is substantially the same as any other ameéfidment that the Couneil réjected within

the previous:ning months.

21.95,040 Planning Department review of codé. amendment, The Planning Department

shall evaluate each amendment to this title that is initiated in accordance with HCC 21.95.010
and qualified under HCC 21,95.030, and may recommmend approval of the afifendment only if it

finds that the amendment: .

a. . Is consistent with the comprehensive plan and will further specific goals and
objectives of the plan. - -

b. Will be reasonable to implement and enforce. .

C. ‘Will promote the present and future public health, safety and welfare,

i Ts consistent with the intent and wording of the other provisions of this title.

91.95.050 _ Planning Depariment review of zoning map_dmendment, The Planning
Depariment shall evaluate each amendment to the official zoning map that is initiated in
accordance with HCC 21.95.020 and qualified under HCC 21.95,030, and may recommend
approval of the amendment only if it finds that the amendment: ' '

" aIs consistent with the compichenisive plan and will firther specific goals and
objectives of the plan. : ‘ :

b. Applies a zoning district or distdcts that are better suited to the area that is the

subject of the amendment than the district or districts that the amendment would replace, because

®

5
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ORDINANCE 10-58
CITY OF HOMER

citlier conditions have changed since the adoption of the current district or districts, or the current
district or districts WE1e not appropriate to the area initially. .

c. Is in the best interest of the public, considering the effect of development
permitted under the amendment, and the cumulative effect of similar, developmetit, on property.
within and in the vicinity ofthe areg subject to the amendment and on the community, incliiding
without limitation effects on the' envitonment, frausportation, public services and facilities, and
land use patterns '

21.95.060 Review by Planving Commission, a. The Planning Commission shafl yeview
each proposal to amend this title or to amend the official zoning map before it ig submitted to the

-

. City Couneil,

b. Within 30 days after determining that ag amendment proposal ig completé and
th ! :
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HOMER ADVISORY PLANNING COMMISSION UNAPPROVED
REGULAR MEETING MINUTES
FEBRUARY 16, 2011

Session 11-03, a Regular Meeting of the Homer Advisory Planning Commission was called to
order by Vice Chair Bos at 7:01 p.m. on February 16, 2011 at the City Hall Cowles Council
Chambers located at 491 E. Pioneer Avenue, Homer, Alaska.

PRESENT: COMMISSIONERS BOS, DOLMA, DRUHOT, HIGHLAND, KRANICH, VENUTI

ABSENT: COMMISSIONER MINSCH

STAFF: CiTY PLANNER ABBOUD
DEPUTY CITY CLERK JACOBSEN
APPROVAL OF AGENDA

The agenda was approved by consensus of the Commission.

PUBLIC COMMENT

The public may speak to the Planning Commission regarding matters on the agenda that are not scheduled for
public hearing or plat consideration. (3 minute time limit).

There were no public comments.
RECONSIDERATION
There were no items for reconsideration.

ADOPTION OF CONSENT AGENDA

All items on the consent agenda are considered routine and non-controversial by the Planning Commissicn and are
approved in one motion. There will be no separate discussion of these items unless requested by a Planning
Commissioner or someone from the public, in which case the item will be moved to the regular agenda and
considered in normal sequence.

1. Approval of the January 19, 2011 minutes

2. Time Extension Requests: Lee Cole 2008 Preliminary Plat Time Extension Request

3. Approval of City of Homer Projects under HCC 1.76.030 g

4. KPB Coastat Management Program Reports

5. Draft Decision2 and Findings for Conditional Use Permit (CUP) PL 11-02 to add a
Petroleum Tank at 4755 Homer Spit Road.

6. Draft Decision and Findings for Conditional Use Permit (CUP) 11-03, for a day care

facility in a single family residence at 4136 Hohe Street
7. Draft Decision and Findings for Conditional Use Permit (CUP) 11-01, Bridge Creek Fire
Hazard Mitigation Project
KRANICH/VENUTI MOVED TO APPROVE AND ADOPT THE ITEMS ON THE CONSENT AGENDA.
There was no discussion.
VOTE: NON OBJECTION: UNANIMOUS CONSENT

Motion carried,

PRESENTATIONS

mj
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HOMER ADVISORY PLANNING COMMISSION
REGULAR MEETING MINUTES
FEBRUARY 16, 2011

There were no presentations scheduled.

REPORTS

A, Staff Report PL 11-114, City Planner’s Report
City Planner Abboud reviewed his staff report.

PUBLIC HEARINGS ‘

Testimony limited fo 3 minutes per speaker. The Commission conducts Public Hearings by hearing a staff report,
presentation by the applicant, hearing public testimony and then acting on the Public Hearing items. The
Commission may question the public. Once the public hearing is closed the Commission cannot hear additional
comments on the topic. The applicant is not held to the 3 minute time limit.

A, Staff Report PL 11-15, Draft Ordinance 11-xx Amending the General Commercial One
(GC1) District, HCC 21.24.030 to allow single family and duplex dwelling(s) as a
Conditional Use

City Planner Abboud reviewed the staff report.

Vice Chair Bos opened the public hearing. There were no comments and the hearing was
closed.

HIGHLAND/KRANICH MOVED TO ADOPT STAFF REPORT PL 11-15 AMENDING THE GC1 DISTRICT,
HCC 21.24.030 TO ALLOW SINGLE FAMILY AND DUPLEX DWELLING(S) AS A CONDITIONAL USE
WITH RECOMMENDATIONS AND FINDINGS.

Commissioner Highland expressed reservations about changing the zoning. The Commission
gets told that we need to keep commercial available so it’s available for the future. This
gives some leeway on the conditional use but still allows some extraneous use in GC1. She
questioned if there is a way to allow what is there already because they were annexed, and
stop it there.

Commissioner Kranich noted that they are only adding two uses in the GC1 as conditional
uses, but not changing any area of zoning.

Commissioner Highland reiterated that she has concerns about adding those uses. She added
that there are public health safety and welfare issues when looking at safety issues with
having children in commercial area.

VOTE: YES: BOS, DRUHOT, KRANICH
NO: HIGHLAND, VENUTI, DOLMA

Motion failed.

B. Staff Report PL 11-20, CUP 11-04, A Request for a Conditional Use Permit (CUP) at 880
East End Road for a two-story, approximately 8,000 square foot wellness clinic for the
Seldovia Village Tribe Wellness Center. A CUP is required for HCC 21.16.03(h), More
than one building containing a permitted principal use on a lot. HCC 21.16.030(d)
Hospitals and medical clinics. HCC 21.016.040(e), No lot shall contain more than

mj

20

@



HOMER ADVISORY PLANNING COMMISSION
REGULAR MEETING MINUTES
FEBRUARY 16, 2011

8,000 square feet of building area (all buildings combined), without an approved
conditional use permit.

City Planner Abboud reviewed the staff report.

Caroline Storm, project architect, commented that the building is an extension of the current
medical clinic but it will not actually house medical functions per say. Seldovia Village Tribe
(SVT) is looking to augment their medical clinic with wellness functions like a dietician,
diabetes prevention counselor, and so forth. On the second floor they want to expand the
administrative space as it is very tight in the current building. Ideally they are planning to
Create a very similar look to the existing clinic with slight changes to differentiate between
the two facilities and give it more of a campus feel. They are interested in doing a fair
amount of landscaping in front of the wellness center and create a healing garden. In addition
other potential function of the addition includes space for educational group type meetings in
the evening not only for SVT but also for community use. She noted that the metal building
removed from the lot resulted in about 3 feet of fill and they can’t get the grade all the way
down to the grade of the existing clinic. They are trying not to go higher than the existing
clinic, but the issue with the grade may cause it to be about a foot higher.

Vice Chair Bos opened the public hearing. There were no comments and the public hearing
was closed.

There was brief discussion that a replat had happened to make property one lot,

Commissioner Venuti asked for clarification that the grade on the new development is raised
by about a foot. Ms. Storm concurred.

HIGHLAND/KRANICH MOVED TO ADOPT STAFF REPORT11-20 APPROVING CUP 11-04 AT 880
EAST END ROAD FOR A TWO STORY APPROXIMATELY 8000 SQUARE FOOT WELLNESS CLINIC FOR
THE SELDOVIA VILLAGE TRIBE WELLNESS CENTER WITH STAFF RECOMMENDATIONS AND
FINDINGS. .

VOTE: YES: HIGHLAND, DRUHOT, VENUTI, KRANICH, DOLMA, BOS

Motion carried.

PLAT CONSIDERATION

A, Staff Report PL 11-21, Land’s End Subdivision Part 2 Preliminary Plat

Commissioner Druhot advised that she has a conflict of interested.

KRANICH/HIGHLAND MOVED THAT COMMISSIONER DRUHOT HAS A CONFLICT OF INTEREST.

It noted that this {s the same situation as the last meetings regarding actions for relating to
this property.

VOTE: NON OBJECTION: UNANIMOUS CONSENT.
Motion carried.

mj
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HOMER ADVISORY PLANNING COMMISSION
REGULAR MEETING MINUTES
FEBRUARY 16, 2011

Planning Technician Engebretsen reviewed the staff report.
There were no applicants or public comments.

HIGHLAND/KRANICH MOVED TO ADOPT STAFF REPORT PL 11-21 LANDS END SUBD!VISION PART
2 PRELIMINARY PLAT WITH COMMENTS AND RECOMMENDATIONS.

There was brief discussion to clarify that recommendation one refers to FEMA maps that are
adopted by City Council.

VOTE: YES: DOLMA, KRANICH, BOS, HIGHLAND, VENUT!

Motion carried.

PENDING BUSINESS

A. Staff Report PL 11-13 Bridge Creek Exclusions

City Planner Abboud reviewed the staff report.

HIGHLAND/BOS MOVED THAT STAFF DRAFT AN AMENDMENT TO REMOVE HCC 21.40.020(c).

Commissioner Highland expressed that it is in the best interest of our only water source that
we be extremely careful and prudent. Due to the fact that we don’t have any technology
other than test holes, this would be a prudent way to go. Based on the previous exclusion it
came to their attention that we can’t determine what happens with the subsurface water.

Commissioner Kranich countered that based on staffs information that there are no other lots
that have surface water that all goes away from the watershed. Yet he feels that if someone
were to hire a surveyor who coutd document in detail regarding a particular piece of property
the exclusion should stay. He noted that there were issues with the previous property in the
exclusion but when it came before the Commission there were no problems with the piece of
property.

There were comments in agreement with both sides.

VOTE: YES: DOLMA, HIGHLAND
NO: KRANICH, VENUTI, BOS, DRUHOT

Motion failed.

KRANICH/VENUTI MOVED THAT THE COMMISSION DO NOTHING PERTAINING TO THIS AND LEAVE
HOMER CITY CODE 21.40.020(c) AS IS.

Commissioner Kranich commented that voting on this finalizes it and shows their position on
this issue.

VOTE: YES: VENUT!, DOLMA, BOS, DRUHOT, KRANICH
NO: HIGHLAND
mj
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HOMER ADVISORY PLANNING COMMISSION
REGULAR MEETING MINUTES
FEBRUARY 16, 2011

Motion carried.

B. Staff Report PL 11-18, Draft Ordinance amending the City of Homer Comprehensive
Plan to include the Homer Spit Comprehensive Plan and Recommending Adoption to
the Kenai Peninsula Borough

Planning Technician Engebretsen reviewed the staff report.

HIGHLAND/VENUTI MOVED TO ADOPT THE CHANGES TO THE SPIT COMPREHENSIVE PLAN AS
OUTLINED IN STAFF REPORT PL 11-18.

Commissioner Highland noted one correction on page 72 under 5 second sentence correct to
say “to educate ATV users”.

KRANICH/DRUHOT MOVED TO AMEND #9 THAT REFERENCES PAGE 6 IN THE COMP PLAN
REMOVE “ARE” AND ADD “MAY BE” TO SAY PORTIONS OF PARCELS WITHIN THE ACREAGE MAY
BE UNUSABLE FOR DEVELOPMENT.

There was brief discussion that the Commission is not making a determination as to what is
and is not unusable.

VOTE: NON OBJECTION: UNANIMOUS CONSENT.
Motion carried.

BOS/KRANICH MOVED TO AMEND #8 TO ELIMINATE “EXPANSION" SO THAT IT READS “CONCERN
ABOUT FUTURE OF RESIDENTIAL DEVELOPMENT”

There was brief discussion about wording.

VOTE: NON OBJECTION: UNANIMOUS CONSENT.

Motion carried.

There was discussion to clarify that number 11 should refer to page 34 on the plan.
KRANICH/DRUHOT MOVED TO AMEND NUMBER 11 TO READ PAGE 34.

There was no discussion.

VOTE: NON OBJECTION: UNANIMOUS CONSENT.

Motion carried.

There was discussion about number 10 for clarifying acreages with tidal lands.

KRANICH/BOS MOVED THAT ON PAGE 26 REDO THE HARBOR OFFICE CAPTION TO DELETE THE
REFERENCE TO PLAZA LOCATION.

mj
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HOMER ADVISORY PLANNING COMMISSION
REGULAR MEETING MINUTES
FEBRUARY 16, 2011

There was discussion to clarify this is referencing the caption under the picture.

VOTE: NON OBJECTION: UNANIMOUS CONSENT.

Motion carried.

There was discussion for clarification of the dock length.

VOTE: (Main motion as amended) YES: KRANICH, DRUHOT, BOS, VENUTI, HIGHLAND, DOLMA
Motion carried.

NEW BUSINESS

A. Staff Report PL 11-19, Draft Policies and Procedures

KRANICH/DRUHOT MOVED TO POSTPONE TO THE FIRST WORKSESSION AND REGULAR MEETING
IN MARCH.

There was brief discussion.
VOTE: NON OBJECTION: UNANIMOUS CONSENT

Motion carried.

INFORMATIONAL MATERIALS

A. City Manager’s Report January 25, 2011

B. Order Rescinding Decision dated January 25, 2011 regarding Refuge Room Appeal
Hearing

C. Memo from Deputy City Clerk Jacobsen Re: Ex Parte, Conflict of Interest, and

Situations of Bias

COMMENTS OF THE AUDIENCE

Members of the audience may address the Commission on any subject. (3 minute time limit)
There were no audience comments.
COMMENTS OF STAFF

City Planner Abboud commented that he questions if the Commission needed to adopt
findings for the vote on the GC1 amendments. He said he may confer with the City Attorney
regarding the process.

COMMENTS OF THE COMMISSION

Commissioner Highland quoted words she saw in the Two Sisters ad “Always treat everyone
kinder than necessary.”

Vice Chair Bos thanked everyone for their help with the meeting tonight. He thanked staff for
all the information.

mj
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HOMER ADVISORY PLANNING COMMISSION
REGULAR MEETING MINUTES
FEBRUARY 16, 2011

Commissioner Kranich thanked staff for all their work over the last year or year and a half
with the Spit Comprehensive Plan.

ADJOURN

There being no further business to come before the Commission, the meeting adjourned at
8:31 p.m. The next regular meeting is scheduled for February 2, 2011 at 7:00 p.m. in the City
Hall Cowles Council Chambers.

MELISSA JACOBSEN, CMC, DEPUTY CITY CLERK

Approved:

mj
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City of Homer

Planning & Zoning  Telephone (907 2353106
491 East Pioneer Avenue Fax (907) 235-3118
Homer, Alaska 99603-7645

E-mail: Planning @ci.homer.ak.us

Web Site: www.ci.homer.ak.us

HOMER ADVISORY PLANNING COMMISSION
Meeting of February 16, 2011

RE: CUP 11-04 Seldovia Wellness Center at 880 East End Road
Legal: Lot 10B AA Mattox Sub 1958 Seldovia Village Tribe Add. No. 2

DECISION
Introduction:

Architects Alaska applied to the Homer Advisory Planning Commission (the
“Commission”) under Homer City Code HCC 21.71.030 for approval of a two-story
Wellness Center located at 830 East End Road. The property is zoned Residential Office
pursuant to Homer City Code 21.16.030.

The application sought approval for:

HCC21.16.030(h)  More than one building containing a permitted principal use on a lot.
HCC 21.16.030(d) Hospitals and medical clinics.
HCC 21.16.040(e) No lot shall contain more than 8,000 square feet of building area
. (al buildings combined), nor shall any lot contain building area
in excess of 30 percent of the lot area, without an approved
conditional use permit.

The application was scheduled for a public hearing as required by Homer City Code
21.94 before the Commission on February 16, 2011. Notice of the public hearing was
published in the local newspaper and sent to 19 property owners of 26 parcels as
shown on the KPB tax assessor rolls. There was no public comment.

At the February 16, 2011 meeting of the Commission, the Commission voted to
approve the request with six (6) Commissioners present and six (6) Commissioners
voted in favor of the conditional use permit.

1|Page

27



SYNOPSIS:

e

The proposed two-story wellness clinic will be the second building on this parcel; hence a CUP
is required per HCC 21.16.030(h). The Seldovia Village Tribe provides comprehensive
medical and dental care, therefore this CUP requests approval for a “medical clinic” per HCC
21.16.030(d). The combined building area will be approximately 12,257 square feet; hence a

CUP is required per HCC 21.16.030(e).
EVIDENCE PRESENTED
FINDINGS OF FACT
Homer City Code §21.71.030 provides:

Review Criteria. The applicant must produce evidence sufficient to enable meaningful
review of the application. Unless exceptions or other criteria are stated elsewhere in this
code, the application will be reviewed under these criteria:

A. The applicable code authorizes each proposed use and structure by
conditional use permit in that zoning district.

Finding 1: The proposed use and structure is authorized with an approved CUP in
City Code.

@

B. The proposed use(s) and structure(s) are compatible with the purpose of the
zoning district in which the lot is located.

Finding 2: This project is compatible with the purpose of the Residential Office district.
C. The value of the adjoining property will not be negatively affected
greater than that anticipated from other permitted or conditionally permitted

uses in this district.

Finding 3: No evidence has been found that the project will have a negative impact
on the adjoining properties.

D. The proposal is compatible with existing uses of surrounding land.

Finding 4: A professional medical clinic is compatible with the uses of the surrounding
land.

E. Public services and facilities are or will be, prior to occupancy, adequate to
serve the proposed use and structure.

Finding 5: Public services and facilities are adequate to serve the project.

2|Page
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F. Considering harmony in scale, bulk, coverage and density, generation of
traffic, the nature and intensity of the proposed use, and other relevant effects,
the proposal will not cause undue harmful effect upon desirable neighborhood
character,

Finding 6: The Proposal will not cause nndue harmful effect upon desirable
neighborhood character.

G. The proposal will not be unduly detrimental to the health, safety or welfare of
the surrounding area or the city as a whole.

Finding 7: The addition of a two-story wellness center will not be detrimental to the
health, safety or welfare of the surrounding area or city as a whole.

H. The proposal does or will comply with the applicable regulations and
conditions specified in this title for such use.

Finding 8: The proposed project will comply with the applicable regulations.

L. The proposal is not contrary te the applicable land use goals and objectives of
the Comprehensive Plan.

Finding 9: The site meets the goals and objectives of the Comprehensive Plan,

J.The proposal will comply with all applicable provisions of the Community
Design Manual.

Finding 10: All exterior lighting to be down lit to avoid excess light throw per CDM
pg 36-37 and HCC 21.59.030.

3[Page
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CONCLUSION

Based on the foregoing findings of fact and law, Conditional Use Permit 11-04 is
hereby approved, subject to the following conditions:

1. Parking areas to be paved and striped within 2 years of occupancy of the new addition.

2. The dumpster or garbage area to be screened on three sides with a six foot wooden
fence.

3. Project to meet local, state and federal regulations.

Date:
Vice-Chair, Tom Bos
Date:
City Planner, Rick Abboud
NOTICE OF APPEAL RIGHTS

Pursuant to Homer City Code, Chapter 21.93.060, any person with standing that is
affected by this decision may appeal this decision to the Homer Board of Adjustment
within thirty (30) days of the date of distribution indicated below. Any decision not
appealed within that time shall be final. A notice of appeal shall be in writing, shall
contain all the information required by Homer City Code, Section 21.93.080, and shall be
filed with the Homer City Clerk, 491 East Pioneer Avenue, Homer, Alaska 99603-7645.

O

CERTIFICATION OF DISTRIBUTION
1 certify that a copy of this Decision was mailed to the below listed recipients on

February , 2011. A copy was also delivered to the City of Homer Planning
Department and Homer City Clerk on the same date.

Date:

Shelly Rosencrans, Planning Assistant

Walt Wrede, City Manager
491 E Pioneer Avenue
Homer, AK 99603

Thomas Klinkner

Birch, Horton, Bittner & Cherot

1127 West 7th Ave

Anchorage, AK 99501 Q

4] Page
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City of Homer

Planning & Zoning  reephone  (907) 235-8121

_ 491 East Pioneer Avenue Fax (907) 235-3118
Homer, Alaska 99603-7645 E-mail Planning @ci.homer.ak.us
B Web Site www.ci.homer.ak.us
STAFF REPORT PL 11-30
TO: Homer Advisory Planning Commission
FROM: Rick Abboud, City Planner

MEETING: March 2, 2011
SUBJECT: Planning Director’s Report

February 15th City Council Meeting
Ordinance 11-03 Amending Definitions in Zoning Code

An Ordinance of the City Council of Homer, Alaska, Amending Homer City Code 21.03.040, Definitions
Used in Zoning Code; Homer City Code 21.12.020, Rural Residential (RR), Permitted Uses and Structures;
Homer City Code 21.14.020, Urban Residential (UR), Permitted Uses and Structures: and Homer City Code
21.16.020, Residential Office (RO), Permitted Uses and Structures; and Homer City Code 21.61.060,
Termination of Nonconforming Use or Structure; Regarding the Accessory Use of Storage in Residential

. Zoning Districts. Planning.

Introduced, Public Hearing scheduled Feb. 28™
February 28™ City Council Meeting

Resolution 11-007, A Resolution of the City Council of Homer, Alaska, Approving and Adopting the
Comprehensive Economic Development Strategy (CEDS) and Forwarding the CEDS to the Homer Advisory
Planning Commission for a Recommendation on Whether it Should be Adopted as Part of the Homer
Comprehensive Plan. Economic Development Advisory Commission. (Postponed from Janvary 10, 2011.)
Resolution 11-007(S), A Resolution of the City Council of Homer, Alaska, Approving and Adopting the
Comprehensive Economic Development Strategy (CEDS) and Forwarding the CEDS to the Homer Advisory
Planning Commission for a Recommendation on Whether it Should be Adopted as Part of the Homer
Comprehensive Plan. Economic Development Advisory Commission.

Memorandum 11-005 from Economic Development Advisory Commission as backup.

Resolution 11-023, A Resolution of the Homer City Council Finding the Need to Create the Kachemak Drive
Phase Two Water and Sewer Local Improvement District, and Scheduling a Public Hearing on the Necessity of

the Improvement and Proposed Improvement Plan at the April 11, 2011 Regular City Council Meeting. City
Manager/Public Works Director.

Memorandum 11-029 from Public Works Director as backup

31



Page20f2
Activities

Dotti, Julie and I are all now Certified Erosion and Sediment Control Leeds (CESCL) after participating in O
the CESCL course in Homer Feb. 16-17, 2011.. We, along with 34 others, were instructed on installation
methods for control of erosion and sedimentation included all required documentation. This will definitely

help us to better work with Development Action Plan’s (DAP’s) and evaluation of other development sites

and practices. :

The entire office has/is completing a workshop on dealing with difficult customers and other related
problems in the workforce. -

Dotti is to attend the Homer Spit/Kenai Peninsula Borou gh Project Area Discovery Meeting
Wednesday, March 2, 2011, 9 am - 4 pm, Kenai River Center
An excerpt from a meeting organizer, Karen Amrhein to City Staff:

«This is the initial effort in FEMA’s new Risk MAP program to support communities in their

efforts to become flood resilient, and we are hoping that, through meeting with you and other

local representatives, we can identify the types of support that your community may need

through the next several years. As you know, we are interested in more than just flood study

needs, but also in learning about how you communicate about flood risk to your residents (or

. what kind of support you need to create an outreach program), what kind of mitigation projects

may be helpful, if you have training needs, and more. Homer was specifically selected as a

community of interest.”
Public meeting rcgardiné the proposed Transfer Facility on Baycrest February 25, 2011 from 5:30 - 7:00 Q
PM in the City Council Chambers.

Info
Status of the FEMA updating of flood maps on the spit, from Kevin Donnelly (FEMA contractor):

During the month of January, we completed the survey data quality control. We received LiDAR and
orthophoto data. Intermediate Submission No. 1 of the Coastal Analysis was submitted on January 7,2011
to the MIP and to Region X. Wave run-up calculations for non-surveyed transects have been completed.
The Coastal Analysis calculations will be completed in February. The Topo graphic Data Development task
was completed and will be submitted in February.

®
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= City of Homer
9 o Planning & Zoning  Tetephone  (907) 235-8121
491 Rast Pioneer Avenue Fax (907) 235-3118

Homer, Alaska 99603-7645 E-mail Planning @ci.homer.ak.us
: Web Site www.ci.homer.ak.us

STAFF REPORT PL 11-23

TO: Homer Advisory Planning Commission
THROUGH: Rick Abboud, City Planner

FROM: Julie Engebretsen, Planning Technician
MEETING: March2, 2011

SUBJECT: Sterling Highway Right of way acquisition plat

Synopsis: the Kenai Peninsula Borough is requesting comments on the proposed right of way
acquisition for the Sterling Highway reconstruction project in the-1990’s. The state must go through this
process in order to record the plat.

GENERAL INFORMATION

The State of Alaska DOT reconstracted the Sterling Highway in the 1990°s, between miles posts 169
and 174. This area is from about the DOT yard at the top of the hill, down to Main Strect. The right of
way has already been acquired by the state; the plat is simply another method to record the takings that
have already occurred.

Under Kenai Peninsula Borough Code, a right of way acquisition plat is different that a regular
preliminary plat. There is no notification of property owners. Borough code 20.04.080 (page 20-9)
addresses right of way acquisition plats. The requested action from the- Homer Advisory Planning
Commission and city departments is to provide any comments on the plat. Again, the easements have
already been required and the project has been completed for over a decade.

PUBLIC WORKS COMMENTS: The Public Works Department had no comments.

STAFF COMMENTS/RECOMMENDATIONS: HAPC provide any comments on right of way to
the Borough for consideration.

ATTACHMENTS

1. DOT plan sheets

PAPACKETS\PCPacket 2011\Plats\SR 11-23 SterlingHighway ROW Acquisition.doc
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' SHEET |l
. MONUMENT [

LOCATION TYPE STATION | OFFSET Eemma
NW. Cor. Lot 4 - f .
Fooibllls Subd, Unjt 2 |2 Afuminum Cop 3o.au7 Sae.80° LT
N.E. Cor. Lot 4 . .
Foothilts Subd, Unit 2 2" Alumlnum Cop 353+37.92 4337 LT
P.C. Near S.E. Cor, .
Wo_w 4, Faothilfs Subd, 2 Alumlnum Gap 353+65,09 125,60° LT -

nit 2

S.E. Cor. Lot 4 u .
Foothills Subd, Unit 2 s/e xn_u.nq 353+65.29 5043 LT
PRC @ NE Cer, Lat 4 = .
Foothllls Subd, Unlt 2 27 Awuminum GCop 354+07.25 334.00' LT
N.W. Cor. Lot 2 i : '
Morley-Deli Subd, >_E.==._.._a Cop A58.33.49 129.12' LY
S.E. Cor. Lot 2 “
Matlay.Defl Subd, 5/8* Rebar 360+58.37 5,44 LY
S.E. Porlion Lot 3 “ 9
Marley-Delf Subd, 1/2" Rebor 3629042 43.85 LT
an W. {718 Line See, 19
5.W. Porilon Lot § 5/8" Rebgr 363+6B.19 804.77° RT
Bluff Park Ma. 4 .
'N.W. Cor. Lat & - .
Biuft Parkc Ma. & 2" Aluminum Cop 363+82.67 66.6I' RT
CM. /16 Gar. 2 172" Bross Cop |  363.99.25 | 19662 LT
Sec. 19
Inter-X W. 1716 fine 8
N, ROW Forest Glean Or I/2" Rehar 364.10.52 3Rk.e4 LT
Sec. 9 .
On E. PL Lot | 2
Foothille Subd, Unlt 1 Hub 8 Tack 56444277 63,98 LT
On E, PL Lot | . » ot LT
Foathills Subd, Unik ( 5/8" Rebar 265+33.32 730
KW, Cer, Lot 4 ~ X 75,43
Biuft Park No. 4 2% Aluminum Cap 3E66+10.87 5,43" RT
NW. Cer, Lot 3 o T0.00°
iutt Park Ne. 4 2° Aluminum Ceop 367+511 Q0" RT
MW, Cor. Lat 2 3 3741
BiMlf Park Mo, 4 2" Aluminum Cap 370+00,37 A4 RT
N.W, Portlen Lot [ - g 051
BiofT Park Mo & 2% Metal Pipe 372+57.84 405" RT :
N.E. Cer, Lat " 67,30"
Farest Glenn Subd. Hub & Tack 372+94.83 2 Q" LT :
SE. Cor. Lot 2 Blk 2 - ’ .
Forest Glenn Subd, [ 172" Alum. Cap 374+53,07 248.2' LT ;
N.E, Cor, Lat 1 - 54.02" .
BiGir Park Ne. 4 2" Aluminum Cop 375+16,4] 4.02' RT
SN s Cor. 2 172" Dross Cop |  37743LEE 122839 LT ;
c. /4 Cor, Plastle Cap on ;
Sec. 15 172" Rebar 377+56.23 5424’ RT
MW, Cor, Lot 184
Webber Subd. No. 7 2" Aluminum Cop 377+52.25 25522 RT

SHEET IO

LOCATION MONOMENT | sTaTion |oFFsET zﬁ;m,ma
ROW Line, P.C. By, Mommee oot zzz13 5447 RT
State ot AK In Row | 8" fone Best] 33,7164 3z9x RT
oL 1/2" Rebar 332,76.07 | 80.32° RT
A 172" Rebor 33%.24.46 | 209.6F RT
i L X3 Hub 334.28.42 | 3860 LT zmm_w.mm
ROW Line, P.T. e one. ot ssassris 758" RT
e I tran Fipe 335456.83 | 4359 LT
Bl Sor, ot 4 2X3" Hub 336.20.1 4463 LT
Matop gy B 172" Rebar 336.7205 | 7190 RT
NE. /IS Cor. 2 2" Am. Gop |  337.IB6S- 21 LT
o Eatate |1 V8" o Pipe 3373665 | 44477 LT
T e e tate | ! V2 n Pipe I:mOOTEE | 454 LT zwﬂmm
e S vara |1 W2 ron Pipe simz052 | 48078 LT| -
ol © I i/2* Awom. Gop | 338.30.40 | 4B6.80° LT
LGS B | o | o
oE. LIS Con 2 142" Bross Cap]  33%.4132 | 194.30° RT
Rt et of Tr. 8 iy Moo Bost| 330.s4 5297 RT
B T sy e [
P e TS 11 e Al Cap 341.32.61 550.62" LT
e aey 1/2* Rebar 34114594 52.65' AT
e e e |1 v Aum. cop | 341732 2233 LT
D e e |t /2" Am. cop | 349535 Isier LT
e 11/2* Alum, Cop T4243.04 37596 LT
M.mm_._nm_oyn.ﬂm.n..mu_n_n _u_.__\mwm_m_zm:menwov 3424715 4742 LT
T Eeate 5/8" Rebar 34245035 | 47.62 LT
A ﬂww.zmuuwnﬂﬂ 34348472 | 4799 LT
mﬁunﬂ..___vmu_“ﬂ I ez Aum. cop | 344d024 | ssmlor LT
N Gl Eerate i we* Mum. Cap | 347.0085 | ser.se LT
el R o 3 174 Aum Cap|  380w20.85 | meer LT
N.E. Cor. Tr. B
Lillen Welli Estale | 1#2% Alum. Cap 36l+34.70 B8132' LT
WC. (74 Cor. SEE
Seo. 24/19 2 vz Bross Cop| 3523624 | 49507 LT | NOTE

NOTE:

. WHETHER LISTED OR NOT, ALL MONUMENTS OR PROPERTY
MARKERS/CORNERS OR ACCESSORIES WHICH WILL BE
DISTURBED OR BURIED SHALL BE REFERENCED AND RE-~
ESTABLISHED IN THEIR ORIGINAL POSITION AND RECORDED
PER AS5. 34,65.040.

DEPARTMENT LOCATIONS SURVEYOR'S CERTIFICATE

| HERERY CERTIEY THAT | AM A PROFESSIONAL LAND SURVEYOR REGISTERED

IN THE STATE OF ALASKA ARD THAT ALL RIGHT OF WAY CENTERLINE MONUMENT
LOCATIONS HAVE BEEN ESTABLISHED AS INDICATED ON THE RIGHT OF WAY PLANS.
ALL EXISTING FOUND SUBDIVISION MONUMENTS, PROPERTY CORNERS, AND SECTION
LINE MONUMENTATION AS INDICATED ON THE RIGHT OF WAY PLANS MAVE BEEN
REFERENCED TO PROJECT SURVEY CONTROLS BY ME OR UNDER MY SUPERVISION.

DATE ANTHONY P. BONETA REGISTRATION NUMBER

SHEEY TOTAL
PROJECT DESIGNATION iy S
STERLING HIBEWAY
MP 169.74 R Ie/e | (50
SHEET 2 |
MONUMENT BT LOUNSBURY & ASSOCIATES, INC
LOCATION TYPE STATION OFFSET JHD RECORD ENGINEERS-PLANNERS-SURVEYOAS )
S.E. Cor. Plastic Cop on 3854686 37416 LT
Homer Sthoel Survey 5/8" Rebar +EEEl
NW. Portlon Plastlc Cap an 65.76.15 50.00°RT _
Bowsr's Subd, No. 4 5/8" Rebar 385 ) B .
N.W. Porlion Plaztle Cap en 366406.53 | 49.89° RT
R SUMMAR'Y
Genfer-North Forllon " |
Fo e Miadle Schoot 5/8" Rehar 366.5399  |38879' LT ~
N.E. 17i6 Cor. 3 174" Alum. Cap}  3B6+84.56 1455.63" LT : m _I._ m m
Sec. @
N.E. Corper Plestic Cap on "
Bk o, 4 | 578" Rebar 387.76.34 45.7¢" RT
Bower's Resubd, Clostla Sop on 38TH9TIT 4577 RT
M.E, Cor. Plasie Cop on 389467.76 48125
Homer Middie Schosl | 5/8° Rebar * t7
G.E, /16 Cor. . .
See. 19 3" Brass Cap 350+56.82 90,62' LT
SW. Cor. Tr. | 2 Aluminum Cop | 39044089 257.68° RT
Bower's Subd. T
OoF 4
SW. Cor. Tr. 4 Y.P.C. w/ , ety
Bower's Subd, /2% Rebar 3al04.60 510.48' RT
1. - 7 »
Sharing ey 3" Bross Cop 39,0872 0.0 RT 2
W, Cor. Tr. 2 .
e 2* Alominum Cap | 3ol4s3 S07.69' RT
A 100 oo
u.n,_“._q..qnbommh. foet A 1/2* Rebar 39123.89 40.08' RT oS
N.W. Cor. Truct A 1 OAvEToes CERTRATE
LW, Cor. Truc Plastle Coi” an . SURVEYORS
Berry Addn. I72 Reber 39k25.38 48.20" RT CONSULTANT RIGHT 0F WAY
- SURVEYORS CERTIFICATE
W, Lot 69
w:ﬂ.ﬁﬂnzﬁ,&.n 1/2" Rebar 394557 40.43' LT
N.W. Cor. Lot 89-3 Plastle Cop on "
Bunnel's Subd. . E/5" Eebar 39420.53 3I76.43° LT )
NE. Cor. Lot 68-3 Flastle Cop oa L
Bunnell's Subd. 5/8* Rebar mwm.m...w.wm 3705 LT
N.W. Carner : “ . .
DeSylva Property 2* Alumlnum Cap | 392.5815 290.28° LT
Soulh Partion Lot 69 .
Bunnel's. Subd. 2 Aluminum Cap | 392.63.30 48.92) LT
on PL, N. End . ,
DeSylva Proparty 2" Aluminum Cap | 392.89.27 285,63' LT
E. Porflon Tract A !
N ot Teac 5/8" Rebar {Benll| 3%3e42.42 | 4B0S' RT
S.E. Cor. Lot &9 " N
Burmsil's. Subd. 378" Rebar 393525 50,66 LT
N.W. Cor. tot | " )
Qunnell's $ubd. No. 1o | 172" Rebor 394415.28 50.20° RT
P.. - Sterling Hwy 3" Bross Cop 395./2.97 8o RT
On PL, Naar NE Cor. "
Lot 70 Bunnell's Subd, |1 lron Pipe 395.87.58 307.50° LT |
M.W. Cor, Lol 284 . .
Chomberlaln Subd, I* Iron Pipe 3885247 308 LT
S.W. Cor. Lot 30A Plastic Cap on " .
Chamberlals Subd, 1 /2" Iron Pipe 396+61.78 So.o8" LT
N.W. Cor. Lot 324 " i
Watson Subd. 5/6° Rebar 396462.84 4887 RT
S.W. Cor. Laf 134 Plostle Cop on .
Ghamberldin Subd. 1'1/2* Iron Plpe 398+59.63 49.50" LT 1724711 [MISC. REVISIONS ses.
: ) x| K
ﬂs.. nnm__ _m_w, 154 E/8° Rebor fgent]| 398eE8.87 s0.0% AT 1-30/95| REVISED PROJECT NUMBER 84H
atson Swbd : i 1/18/94 | ADDED. NOTE ¢ BuH
S.W. Cor. Lot 14 A-l | Plastic Cap on . 7104 |REVISED $TATIONS & OFFSETS adH
Bunnell's Subd, Ne, 14 [ §/8% Rebar 4024663 soor LT
SE. CGor. Lot 14 Al DATE REVISIONS ay
o - = Elastic Cop on .
Bunrell's Subd. Ne. 14 | 5ra= Ren 404.16.82 49.89" LT
il STATE OF ALASKA
SeeHon Corner o
17/18/18/20 Rellroed Joike 40444130 208,71 LT DEPARTMENT OF m._.mbzm_uom.ﬁb._._oz
Intersection - . 3. (/4" Brass Cap . PUBLIC FACILITIES
Main St/ Plonear o' Markings) AD&.&#.Q‘ 1433.38' LT AIGHT OF WAY MAP
: ALASKA PROJECT NO.
174 Carner, Sec. 13/20 | Rolrood Spike 4D4+46.14 309.78° LT F 021-137)
W.LME: S. /18 Cor. : - 58
Sec, (9/20 - 578" Rebar 404+4837 97T.42° RT STERLING HIGHWAY  MP 169174,
- HOMER HiLL
CRAWN BJH PATE  FEB. 1534 _mo.c.m N.T.S.
GHEGRED GEL  [PATE  FEe 934 [GHEET g OF g
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DATE REVISIONS BY
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I EASEMENTS OF RECOR, IF ANY EXIST, OTHER THAN CERTIFY THAT THE RIGHT OF WAY LINES HERECN PUBLIC FACILITIES
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INTERNATIONAL BOUNDARY LINE Srasia

CAMADA

TOWNSHIP & RANGE LINE

SECTION OR BLOCK LINE

74 SECTION LINE

- | STATION EQUATIONS

1/18 SECTION OR LOT LINE
5 Subdivisions

FOUND
EXISTING

SECTION CORNER or
U.S, SURVEY CORNER

/4 SECTION CORNER

/16 SECTICN CORNER

TR R

MISC. FOUND CORNER : ®

CENTERLINE SURVEY MONUMENT @
to be set this project

RIGHT-OF-WAY MONUMENT . o)
to be set this project

RIGHT-OF-WAY CORNER O
to be set this project

EXISTING EASEMENT LINE
CORPORATE or CITY LIMITS

SECTION LINE INTERSECTION /

PROJECT CENTERLINE

PROJECT RIGHT-OF-WAY LINE

CONTROLLED ACCESS LINE

PERMIT LINE I ¥ y
LIMIT OF CUT SLOPE ——

LIMIT- OF FILL SLOPE

72

EXISTING RIGHT-OF-WAY -

RIGHT-OF-WAY REQUIRED

143+32.20 BK.
= 169+0L63 AH.

EXISTING EFROPOSED
PIPLELINES:
SANITARY SEWER —— 55— —— ——dss— —
OIL I e St B ——do——
GAS —rf e ——— ——s—i—
WATER — W ——— —
STORM DR AIN - — =50 —— — [ —— s ——
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PIPE CULVE 117 I
RTS i L i
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————

INTERCEPTOR DITCH - __ n.

WATER LOCATE 0
WATER SERVICE B
WATER VALVE >
SEWER SERVICE >

VENT @
TANK VENT ©
WELL OWELL
SEWER cSEWER
TUNNEL

EXISTING -ROADWAY
HIGHWAY MILEPOST
RAILROAD MILEPOST

A.R. 258060
HIWY, 126+33

EXISTING PROPOSED

SIGNAL POLE &0
UTILITY POLE

LUMINAIRE

g $

24

L
UTILITY POLE WITH LUMINAIRE L

Eege s

+

GROUND LIGHT
POLE ANCHOR

TRANSMISSION TOWERS

o

ELECTRICAL OUTLET

ELECTRICAL PEDESTAL

TELEPHONE PEDESTAL
CABLE T.V. PEDESTAL

A e

SATELLITE DIsSH

POST o

BOULDER OmOc_lem

ﬁ_lbz._‘m_.nm O_uﬁubz._-mm

RETAINING WALL
FENCE

STONE FENCE

HEAD & WINGWALLS = =/ —<

GAS PUMP (OGAS PUMP
TANKS

Above Ground O

Below Ground T
SIGN -

ik

FOUNDATION E
BUILDING

- PROJECT DESIGNATICN m””n.q Mxﬂqﬂk«

STERLING HIGHWAY
MP l69-174 R 2718 =1

@ LOUNSBURY & ASSOCIATES, INC.
ENGINEERS-PL AHNERS -SURVEYORS

MARSHLAND e, W
CREEKS

RIVERS

LAKES

RESERVOIRS

CHANNEL CHANGE

v R
EXISTNG ' _PROPOSED
DECIDUOUS TREE )
CONIFER TREE/SHRUB it
SHRUB ‘ .
i
GROUP OF SHRUBS
i B o
i)
SIDEWALK HII__HH ——
CONCRETE CURB ——
CONCRETE CURB 8 GUTTER = === =
S

DRIVEWAYS, APPROACHES, j >
8 SIDEDRAINS -

BRIDGE

RIPRAP

1I/30/95| REVISED PROJECT NUMBER BJH

DATE RAEVISIONE BY

STATE OF ALASKA
DEPARTMENT OF TRANSPORTATION

PUBLIC FACILITIES

RIGHT OF WAY MAP
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gl
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= City of Homer

Planning & Zoning  Telephone  (907) 235-3106

491 East Pioneer Avenue Fax (907) 235-3118
Homer, Alaska 99603-7645 E-mail Planning @ci.homer.ak.us
Web Site www.ci.homer.ak.us
STAFF REPORT PL 11-25
TO: Homer Advisory Planning Commission

FROM: Rick Abboud, City Planner
MEETING: March 2, 2011
SUBJECT: Forest Glen No. 12 Preliminary Plat

Requested Action: Preliminary Plat approval for the vacation of a common lot line

Public Notice:

GENERAL INFORMATION
Applicants: Tom Irons & Jean Aspen Surveyor:
Roger W. Imhoff, RLS
PO Box 3613 PO Box 2588
Homer, AK 99603 Homer, AK 99603
/\ Location: 3724 (vacant) & 3898 Forest Glen Dr.
' Parcel ID: 17527017 & 17527019

Size of Existing Lot(s): 0.34 and 0.46 acres

Size of Proposed Lots(s): 0.801 acres

Zoning Designation: Urban Residential District

Existing Land Use: Vacant & Residence

Surrounding Land Use: North: Residential
South: Residential
East:  Residential
West:  Residential

Comprehensive Plan: 2008 Homer Comprehensive Plan, Chapter 4, Objective B,
Promote a pattern of growth characterized by a concentrated mixed
use center, and a surrounding ring of moderate to high density
residential and mixed use areas with lower densities in outlying
areas.

Wetland Status: Portions of the lots may be in a moderate value wetland

Flood Plain Status: Flood Hazard area D, Flood hazards undetermined

BCWPD: Not within the Bridge Creck Watershed Protection District.

Utilities: City water and sewer are available
Notice was sent to 64 property owners of 128 parcels, as shown on

the KPB tax assessor rolls.
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Forest Glen No. 12 Preliminary Plat
Homer Advisory Planning Commission
Meeting of March 2, 2011

Page2of 4

ANALYSIS:

This subdivision is within the Urban Residential District. The urban residential district is primarily
intended to provide a sound environment for medium-density residential occupancy including single-
family, duplex and low-rise multiple-family dwellings of various types and designs and other compatible
uses...

This plat vacates the common lot line between two lots. The lots meet the dimensional size requirement
of a minimum 7,500 square feet. The lot without the panhandle is currently vacant with a residence
found on the lot with the panhandle.

Preliminary Approval, per KPB code 20.12.0060 Form and Contents Required. The commission
will consider a plat for preliminary approval if it contains the following information at the time it
is presented and is drawn to a scale of sufficient size to be clearly legible.

1. Within the title block:
a. Names of the subdivision which shall not be the same as an existing city, town,
tract or subdivision of land in the borough, of which a map or plat has been
previously recorded, or so nearly the same as to mislead the public or cause

confusion;

b. Legal description, location, date, and total area in acres of the proposed
subdivision;

c. Name and address of owner and registered land surveyor;

d Scale.

Staff Response: The name(s) of the owner(s) need to be added within the title block.

2. North point;
Staff Response: The plat meets these requirements.

3. The location, width and name of existing or platted streets and public ways, railroad rights-
of-way and other important features such as section lines, political subdivision or municipal
corporation boundaries abutting the subdivision.

Staff Response: The plat meets these requirements.

4. A vicinity map, drawn to scale showing location of proposed subdivision, north arrow if
different from plat orientation, township and range, section lines, roads, political boundaries
and prominent natural and manmade features, such as shorelines or streams.

Staff Response: The plat meets these requirements.

5. All parcels of land including those intended for private ownership and those to be dedicated
for public use or reserved in the deeds for the use of all property owners in the proposed
subdivision together with the purposes, conditions or limitation of such reservations.

Staff Response: Private parcels are shown. No public use areas other than Rights of Way are noted.

6. The names and widths of public streets and alleys and casements including drainage
easements existing and proposed, within the subdivision. [Additional City of Homer HAPC
policy: Drainage easements are normally thirty feet in width centered on the drainage. Final

PAPACKETS\PCPacket 201 1'Plats\SR 11-25 Forest Glen No. 12 Subdivision PP.docx
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Forest Glen No. 12 Preliminary Plat
Homer Advisory Planning Commission
Meeting of March 2, 2011

Page3 of 4

width of the easement will depend on the ability to access the drainage with heavy
equipment. An alphabetical list of street names is available from City Hall.]
Staff Response: The plat meets these requirements.

7. The names of adjacent subdivisions or an indication that the adjacent land is not subdivided.
Staff Response: The plat meets these requirements.

8. Approximate location of areas subject to inundation, flooding or storm water overflow.
Indicate if a recognized flood plain is present. Identify and locate the major drainage
systems.

~ Staff Response: The plat meets these requirements.

9. Approximate locations of areas subject to tidal inundation including the mean high water
line.
Staff Response: The plat meets these requirements (not applicable to this area).

10.  Block and lot numbering per Section 20.16.110 of the borough subdivision code.
Staff Response: The plat meets these requirements.

11, The general location of existing water and sewer utilities, and the intent and methods of
the subdivision fo utilize and access such utilities.
- Staff Response: Lots are served by city water and sewer.

12.  Provide a contour map of the subdivision and road profiles if road grades exceed 6% on
arterial and 10% on other streets.
Staff Response: The plat meets these requirements. No Rights of Way are dedicated by this action.

13.  Identify and locate on the plat all areas in excess of 20% grade.
Staff Response: The plat meets these requirements.

PUBLIC WORKS COMMENTS: Other than requiring that the existing water/sewer services serving
Lot 10B be abandoned prior to final plat recording; PW has no comments to this proposed preliminary
plat. The owner should contact PW to establish timing of and determine specific service abandonment
procedures.

FIRE DEPARTMENT COMMENTS: Fire Chief Painter had no comments.

STAFF COMMENTS/RECOMMENDATIONS:
Planning Commission recommend approval of the preliminary plat with the following comments:

1. Add plat note stating: “Portions of these lots may or may not contain wetlands. The owner
should contact the Corps of Engineers for wetland information prior to any ditching and filling.”

2. Existing water/sewer services serving Lot 10B to be abandoned pnor to final plat recording.

3. Add name(s) of owner(s) within title block.

PAPACKETS\PCPacket 2011\Plats\SR 11-25 Forest Glen No. 12 Subdivision PP.docx
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Forest Glen No. 12 Preliminary Plat
Homer Advisory Planning Commission
Meeting of March 2, 2011

Page 4 of 4
ATTACHMENTS
1. Preliminary Plat
2. Letter from surveyor

3. Asbuilt Survey
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Roger W. Imhoff, RLS

PO Box 2588 * Homer Ak 99603 | Q
(907) 235-7279 fax (907)235-5254
rogerimhoff@alaska.net
2-10-2011
Julie Engebretsen
City of Homer
Homer Ak 99603

Prelirrﬁnéry Plat - Forest Glén No. 12

Please find enclosed m_a'terials for preliminary plat submittal.

This plat is a simple vacation of the common lot line between 2 lots,
The lots are served by City water and sewer.

Enclosed is the 2009 asbuilt for Lot 10C. Lot 10A is vacant. |

If you or staff have any questions, please feel free fo contact me prior to the Planning Commission -
Meeting Date. - C}

Sincerely, .

_.;,:/‘J ‘L e / : JC 7
: >(,’/\/ o AN
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{ hereby Certify that [ have surveyed the and sewer.
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Lot I0-C Forest Glen No. 7 plat. R _

. e . © 4 This document may-not be recorded or copies
g:ﬁf:;:f flgaéz . e/ i;;;ﬁ;;‘e:ﬁ f:?:féﬁy o?’f a:;/,e sold without the wriften permission of the Surveyor.
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= City of Homer
Planning & Zoning  zeiephone  (907) 2358121

491 East Pioneer Avenue Fax (907) 235-3118
Homer, Alaska 99603-7645 E-mail Planning @ci.homer.ak.us
Web Site www.ci.homer.ak.us

STAFF REPORT PL 11-29

TO: Homer Advisory Planning Commission
THROUGH: Rick Abboud, City Planner

FROM: Julie Engebretsen, Planning Technician
MEETING: March 2, 2011

SUBJECT: Draft HAPC policies and procedures

Concept Review:
How are policies and procedures manual, and Commission bylaws, different that city code?
* Procedures are not set out in code. They are found in Robert’s Rules, and adopted as part
of the bylaws. (like the process for a reconsideration — its not in code, its in the bylaws)
* Policies and procedures can be more strict than City Code, but not less restrictive.
: * If there is something in the policies and procedures or bylaws, and NOT part of code the
(\ ) Commission can change it. Example: for a while after a public hearing was held, the
' public would testify or speak to am issue at the end of the meeting under public
comments. They would introduce new evidence, or even written comments the next day.
This left the Commission in a quandary- whether or not to accept new evidence after the
close of the hearing, that the applicant may or may not have had the opportunity to
address. So the Commission amended the procedures manual to not allow new public
testimony after the hearing is closed. :

GENERAL INFORMATION

Staff reviewed Mr. Griswold’s letter, and in situations where staff agreed with Mr, Griswold, amended
the policies and procedures. In particular, reference to terminating a legal nonconforming use was struck
from the document. An ordinance is required to change city code to allow for the termination of
nonconforming uses. Termination of a legal nonconformity is not an option the HAPC has under the
policies and procedures guidelines,

STAFF COMMENTS/RECOMMENDATIONS:
Planning Commission review the draft policies and procedures and make amendments. Postpone action
until the March 16™ meeting, per HAPC Bylaws (T).

ATTACHMENTS
N 1. - Draft policies and procedures, March 2, 2011
: 2. Letter from Mr. Griswold dated February 15, 2011

PAPACKETS\PCPacket 201 1\Resolutions\Policies and Procedures\SR 11-29.doc
61
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Policies and Procedures
Homer Advisory Planning Commission

2011
Resolution 1]1-xx

QUALIFICATION STATEMENT -
Nothing in this chapter should be censidered in lier of any applicable laws and procedures found in the
Alaska State Statutes, the Kenai Peninsula Borough Code of Ordinances, where applicable, or the Homer

/" \City Code.

INDEX
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Introduction

Public Testimony and Comment

Deliberations

Appeals

Bridge Creelc Watershed

Conditional Use Permits

Nonconformity

Preliminary Plats

Zoning Ordinance Amendments
I Variance
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INTRODUCTION

The purpose of this policy manual is to clarify the role of the Homer Advisory Planning Commission
(“Commission”) in administration of the Homer Zoning Ordinance, Title 21, and Subdivisions, Title 22.
Further, this manual describes policies for the Commission that are supplementary or explanatory to the
requirements of Homer City Code.

This manual is divided into sections, which explain the policies for administering and implementing the
Jand use permitting ordinances and the zoning ordinance. ‘

The policy and procedure manual will be endorsed by resolution of the City Council and may be amended
at any meeting of the Commission by a majority plus one of the members, provided that notice of the
proposed amendment is given to each nember in writing. Proposed amendments to the procedure manual
shall be introduced at one meeting and action shall be taken at a subsequent Commission meeting.

PUBLIC TESTIMONY AND COMMENT

The Commission invites citizen participation regarding matters brought before it for consideration.

For any public participation before the Commission, the citizen should walk to the microphone located at
the tostrum directly in front of the Commission podium, sign in, and after receiving recognition from the
Chai, state his/her name and address and purpose for appearing. Comments are limited to three minutes.
In special circumstances, this time limit may be extended by two minutes by the Chair with concumrence
of the body. Items that generate a large amount of citizen interest may bé taken out of their regular
position on the agenda at the discretion of the Commission as an accommodation to the public. Moving
these items on a published agenda will be done at the beginning of the meeting, during the adoption of the

agenda.

Comment time limits
Comments and testimony are limited to three minutes. In special circumstances, this time limit may be
adjusted by two minutes up or down by the Chair with concurrence of the body.

Public Comment

Any citizen desiring to speak on any matter other than public hearing items or preliminary plats on the
agenda may do so under “public Comments.” After the public comment period is introduced, the Chair :
may recognize any member of the public who wishes to address the Commission. No official action will

be taken by the Commission under this item.

Public Hearings and Plats
The public may comment on public hearing items and preliminary plats when hose agenda ifems are

addressed by the commission. These are generally items eight and nine on the regular agenda.

Formatted: Font: 8 pt, Do not check spelling
;4\ or grammar
Formatted: Font: 8 pt, Do not check spalling J

Comments on topics not on the agenda
Any citizen desiring to speak on a matter not on the agenda may do so under “Comments of the

Audience, ” item number thirteen on the regular agenda.
Page2of 9
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DELIBERATION of QUASI-JUDICIAL DECISIONS

When making a quasi judicial decision, the Commission may choose to deliberate at an open meeting, or
may choose to meet at a time, date and location set by the Commission. Such a meeting for deliberations
only is not subject to the Open Meetings Act and is not required to be open to the public.

APPEALS
(Quasi Judicial)

PURPOSE .

The purpose of review of appeals before the Commyission is to ascertain that errors of fact or interpretation
have not been made pertaining to zoning matters. Generally, appeals to the Commission will be appeals
of a determination, decision, or permitting matter decided upon by the City Planner.

The City Council, sitting as the Board of Adjustment, hears appeals of decisions made by the
Commission. For example, conditional use permits, variance, etc, can be appealed to the Board of
Adjustment, or a matter that was appealed to the Commission can be further appealed to the Board of
Adjustment,

Public Hearing
Appeals before the Commission require a public hearing. Notice of the public hearing will be in
accordance with HCC 21.93 and HCC 21.94.

Review Standards
In reviewing an appeal request, the Commission will consider:

1. Documentation of evidence;

2. The Record of Appeal; and

3. Controlling sections of Chapter 21 Homer City Code;

4, Any new evidence or testimony presented during the public hearing,

Once the public hearing js closed, the Commission cannot hear additional comments on the topic.

Determination

All decisions will be in writing. The officially adopted minutes shall be made part of the decision. A
specific statement of findings and reasons supporting the decision shall be made. Copies of the decision -
will be promptly mailed to the persons participating in the appeal.

An appeal from an action or determination of the Commission is to be filed with the city clerk within
thirty days of the distribution of the decision document,

REVIEW OF BRIDGE CREEK WATERSHED | rammar P Dot deckspelng
PROTECTION DISTRICT : 1 Formatted: Fnt: 8 pt D0 not ceck seling ]
. y mma .
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PURPOSE :
The Commission may approve development within the Bridge Creek Watershed Protection District -
(BCWPD) subject to the standards provided in the zoning ordinance and in compliance with the -
Comprehensive Plan, for those uses or structures specified within the Bridge Creck Watershed Protection
District ordinance. The purpose is to prevent the degradation of the water quality and protect the Bridge
Creek Watershed to ensure its continuing suitability as a water supply source for the City’s public water
utitity. These provisions benefit the public health, safety, and welfare of the residents of the City of
Homer and other customers of the city’s water system by restricting land use activities that would impair
the water quality, or increase the cost for treatment.

Conditionai Use

A conditional use permit may be issued in accordance with Chapter 21.61 and subject to the requirements
of the Bridge Creek Watershed Protection District Chapter 21.40.060 Conditional vses and structures,
andfor Chapter 21.40.080 Erosion sediment control, Chapter 21.40.090 Agricultural activity, Chapter
21.40.100 Timber growing and harvesting operations, Chapter 21.40.110 Stream buffers, and Chapter
21.40.130 Exceptions to buffers.

Preliminary Plats
The Commission will review and comment on all subdivision proposals within the Bridge Creek
Watershed Protection District. :

REVIEW POLICIES FOR CONDITIONAL USE PERMITS
(Quasi -Judicial)

PURPOSE : 5
It is recognized that there are certain uses which are generally considered appropriate in a district, L/
provided that controls and safeguards are applied to ensure their compatibility with permitted principal T
uses. The conditional use permit procedure is intended to allow Commission consideration of the impact
of the proposed conditional nse on surrounding property and the application of controls and safeguards.
This procedure assures that the conditional use will be compatible with the surrounding area and in
keeping with the character and integrity of the neighborhood.

Public Hearing
A public hearing before the Commission is required before a conditional use permit may be granted.
Notice of the public hearing will be in accordance with HCC 21.94.

Review Standards
The Commission has 45 days from the close of the public hearing to make a decision on a conditional use
permit application. The applicant may agree, in writing, to the extension of the 45 day time period for
Comrmission action.

The Commission may approve, approve with conditions, or disapprove an application. The Comumission
must prepare written findings and reasons supporting its decision. Approval of a conditional use permit

_ requires five yes votes. If 2 conditional use permit is denied, the written findings and reasons for that
decision will be approved by those who voted against the permit, even if the number against is less than 2
majority of the Commission.

‘| Formatted: Font: 8 pt, Do not check speliing :
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('\pURPOSE

Specific_conditions may be required. Such conditions will be part of the terms under which the

conditional use permit is granted and violations of such terms shall be deemed a violation of this
ordinance. Failure to meet any time Limitations imposed by the conditional use permit shall void the
permit. An extension may be granted following a public hearing on the matter. BExtensions wiil be
granted for good cause anly,

The development of the conditional use project or site, following issuance of the permit, will be in
accordance with the conditions of the permit, standards of the zoning regulations and/or the approved site
plan. Failure to observe any conditions or standards will be deemed 2 violation,

Determination

The Commission must make findings of fact sufficient to support its decision. Upon determination the
Commission will document the decision and the basis for decision. The petitioner will be notified by mail
by 2 copy of the meeting minutes and the decision documentation.

Appeals

The Commission Chair will alert the petitioner and other interested parties in attendance that an appeal of
the Commission’s decision is possible and that the appeal must be filed within thirty days of the
distribution of the decision document.

NONCONFORMITY REVIEW POLICIES
(Quast ~Judicial)

The Commission shall review and determine the nonconformity of certain structures and uses. The
establish the effective date of applicable

purpose of review is to establish the commencement date of use,
regulations, and formaily accept the nonconformity-an establi

City code states which nonconformities are reviewed by the City Planner and which are reviewed by the
Commission. Generally, the Commission will be reviewing nonconforming uses within the city,
excluding the areas anmexed on March 20, 2002.

Public Hearing
The Commission shall conduct a public hearing per HCC 21.94,

Review Standards
it shall be the responsibility of the owner to show proof of continuing nonconformity of any property, use

or structure. :

Prior to determining the nonconformity of a use or structure, the Commission will determine:

i. The commencement date of use;
2. The effective date of applicable regulations.

) . . .+ [ Farmatteds Font: 8 pt, Do not check spellng |
There may exist uses, or structures which were legal before the effective date of the controlling z{ofg;:nmar "t 8 L, Bo no spelling ]
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To avoid undue hardships, actual construction tawfully begun prior to the effective date of the zoning
ordinance will be allowed to continue provided the work will be carried on diligently. Actual
construction is defined as the placement of materials in a permanent position and fastened to produce 2

product.

Nonconforming Uses of Land/Structures
When a lawful structure exists prior to September 28, 1982, or March 20 2002 for annexed areas. but dees

not meet the district or ordinance requirements, it shall be considered nonconforming. Nonconforming |

structures may be coniinued and/or expanded only en-the-legal-otif the nonconformity of the structure

does not increase.

Legally existing structures ar¢ those that:

1. Exist prior to effective date of Ordinance 4-300-2 (Interim Zoning Ordinance) dated Jone
13, 1966.

2. Exist prior to effective date of Ordinance No. 33 (Kenai Peninsula Borough) dated May 2,
1967 and are in compliance with Ordinance 4-300-2.

3. Exist prior to effective date of Ordinance 78-13 (Kenai Peninsula Borough) dated May 16,
1978 and are in compliance with Kenai Peninsula Borough Ordinance No. 33 and Homer

Ordinance 4-300-2.

4. Exist prior to effective date of Ordinance $2-15 (Homer Zoning Ordinance) dated
September 28, 1982 and are in compliance with previous zoning ordinance requirements.

Once a structure made nonconforming by this title is abandoned or brought into conformity with this title,
the structure shall thereafter conform to the regulations of the zone in which it is located, and the

nonconformity shall not be allowed to continue. '

The-A lawful nonconforming use may continue 50 long as it remains lawful. No nonconforming yse may

be enlarged to gccupy a greater area of land than was occupied as of the date it became nonconforming, or
Hmy_exp&nd—iﬂ-aeeefdmee—wi&h%—m-once a use made

Angust 12, 2008, whichever is later. .
nonconforming by this title is abandoned, changed, discontinued, or ceases to be the primary vse of a lot,

the use of that lot shall thereafter conform o the regulations of the zone which the lot is located, and the
nonconformity shall not thereafter be resumed or allowed to continue,

‘| Formatted: Fent: 8 pt, Do not theck spelling
‘| or grammar
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Upon presentation of such proof that establishes the continuing nonconformity of any use or structure,
the Commissjon shall formally accept the nonconformity, as a valid use or structure until such time ag the
use ceases. Upon determination by the Planning Commission staff will document the decision and basis
for decision. The petitioner will be notified by mail by a copy of the relevant meeting minutes and the
decision documentation.

Appeals

-The Commission Chair will alert the petitioner and other interested parties that an appeal of the
Commission's decision is possible, The appeal must be filed within thirty days of the distribution of the
decision document. The City Clerk will process all appeals.

PRELIMINARY PLAT REVIEW POLICIES

PURPOSE

The purpose of this policy statement is to clarify the position of the Commission with regard to their
recommendations of acceptance or denial of preliminary plats. ‘This review provides the opportunity for -
the City to make comments and recommendations to the Kenai Peninsula Borough Planning Commission.
The Kenai Peninsula Borough holds platting powers for the entire borough, both inside and outside the
city limits. The Homer Advisory Planning Commission acts as an advisory body to the Borough Planning
Comimission on plat matters inside city limits and within the Bridge Creck Watershed Protection District,

The preliminary plat process ailows an exchange of information between the subdivider, the Planning and
Zoning Office, and the Commission. Proper utilization of the preliminary process should result in a

recommendation of approval for the majority of the plats.

Procedures

General. Kenai Peninsula Borough Code 20.12.050 governs subdivisions in first class cities. A surveyor
will submit one full size copy and a 11”7 x 17" reduced copy of the preliminary plat to the Planning
Director when subdividing land in the City of Homer or the Bridge Creck Watershed Protection District.
The Commission shall review the plat and take action within forty-nine days of the date of receipt unless
the applicant agrees to an extension. Recommendations of the Commission based upon lawful ordinances
shall be incorporated in the final plat.

The Commission will consider plats and make recommendations. The staff report and minutes are then
forwarded to the borough planning department.

The borough planning commission makes the final determination.  Once the preliminary plat has been
accepted, the final plat is submitted to the borough for either administrative approval or approval by the
borough planning commission.

ZONING ORDINANCE AMENDMENTS

Farmatted: Font: 8 pt, Do not check spefling |
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PURPOSE
The Commission will review all proposals to amend the zoning ordinance or zoning map and make

| recommendations to the City Council. Nei
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shis-ofway-except-forthe-¢ or-of-existia andaries: ommission nor City
Council may consider a zoning ordinance request which is substantially the same as any other amendment
submitted within the previous nine months and which was rejected.

Initiation/Application

Amendments to the zoning ordinance will be made in accordance with HCC 21.95. When_tFhe
amendment request is accepted as complete by the Planning Department, the matter will be scheduled
presented within 30 days to the forthenext Planning Commission, meeting-according to the Commission
meeting schedule and due dates.

Public Hearing .
A public hearing before the Commission js required. Naotice of the public hearing will be in accordance
with HCC 21.94. In the case of a zoning ordinance amendment ot major district boundary change, no
notification of neighboring property will be required, but notices will be posted in at least three public
places.

Review Standards

Zoning Map Amendments
Zoning map smendments submitted by citizen petition shall apply to an area of not less than two acres,
including half the width of any abutting street or alley rights of way. or, reclassify the area to a zoning
district that is contiguous to the atea or separated from the area only by a street or alley right of way.

c i

=it 3.

The Planning Commission shail review each proposal to amgnd this title or o amend the official zoning
map before it is subrmitted to the City Council.

Amendments to the official zoning map may be recommend for approval only if the amendment:

a. Is consjstent with the comprehensive plan and will further specific goals and objectives of the plan.

b. Applies a zoning district or districts that are better suited to the area that ig the subject of the
amendment than the district or districts that the amendment would replace, because either conditions have

changed since the adoption of the current district or districts, or the current district or districts were not
appropriate to the atea initially,

c. Is in the best interest of the public, considering the effect of development permitted under the
amendment, and the cumulative effect of similar development, on property within and in the vicinit of

the area subject to the amendment and on the communijty, including without limitation effects on the
environment, ransportation, public services and facilities. and land yge patterns

Determination

70
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on the proposal, and an exce, t from its minutes showine its constderation of the proposal and all public

testimony on the proposal. Fhe-Commissionwillmake ings-and-send-its-written-recommendations-to

The Planging Commission shall submit to the City Council its written recommendations regarding the
amendment propogal along with the Planning Department’s report on the propesal, all written comments

Such recommendatios of the Cossion shail be advisory only and salI not be binding on the City
Council.

POLICY FOR REVIEW OF ZONING VARIANCES
(Quasi-Judicial)

PURPOSE

The Commission may grant a variance to provide relief when a literal enforcement of the regulations and
standards of the zoning ordinance, Chapter 21, would deprive a property owner of the reasonable use of
his real property.

Public Hearing .
. A public hearing before the Commission is required before a variance may be granted. Notice of the
‘public hiearing will be in accordance with HCC 21.94,

Review Standards

In reviewing a varjance request and prior to granting a varance, the Commission must consider the
standards of review as established in HCC 21.72. All of the conditions must exist before a variance can
be.granted.

Determination

The Commission must prepare written findings and reasons supporting its decision. Approval of a
variance requires five yes votes. If a variance is denied, the written findings and reasons for that decision
will be approved by those who voted against the permit, even if the number against is less than 2 majority

of the Commission. Upon determination, staff will document the decision and the basis for decision. The -
petitioner will be notified by mail with a copy of the meeting minutes (those portions that apply to the -

petition) and the decision documentation,

The Commission Chair will alert the petitioner and othér interested parties that an appeal of the
Commission's decision is possible. The appeal must be filed within thirty days of the distribution of the
decision document. The City Clerk will process all appeals.

1
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Frank Griswold
519 Klondike Ave,
Homer, Alaska 99603

February 15, 2011

Dear Planning- Commissioners, -

Please consider the following regarding Staff Report PL 11-19:
Review Policies for Conditional Use Permits

Review Standards |

"The Commission has 45 days from the close of the public hearing to make a
decision on a conditional use permit application. The applicant may agree, in
writing, to the extension of the 45 day time period for Commission action."

What happens if the Commission does not decide the application within 45 days?
Is the appilication approved or denied? If approved or denied due to an untimely:
decision, where ‘are the requisite conditions and findings supporting the (non)
decision? If failure to decide the application within 45 days results in an
automatic approval, why would any applicant agree to an extension? If failure to
decide it within 45 days results in an automatic denial, why would any applicant
not agree to an extension? ' - :

Nonconformity Review Policies
Purpose.

This section confuses the terms "nonconformity" and "nonconforming use." A
nonconforming use is, by definiton, a legal use. The purpose of the
Commission's review is to determine whether a use, lot, or structure qualifies for
nonconforming status. The purpose of the Commission’s review is not to
establish a reasonable scheduie for termination of a nonconformity. The
Planning Commission has no authority to terminate a (legal) nonconforming use
even if it significantly impairs the public health, safety and general welfare. Even
if the zoning map or text were amended, a (legal) nonconforming use could not
be eliminated. Furthermore, the Planning Commission “does not have. the
discretion to authorize the continuation of an illegal use for any period, including
a nonconforming use that loses its nonconforming status and -bécomes an ilegal
use. . _ - . |

Notwithstanding HCC Ordinance 09-10(A), all applications for formal acceptance
of nonconforming use should be reviewed by the Planning Commission and be
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heard at a public hearing, including those involving areas annexed on March 20,
2002. Formally accepting any nonconforming use substantially affects the
property rights of surrounding properties. Procedural due process demands that
these surrounding property owners be notified and given an opportunity to be
heard. Contrary {o the implications within the Planning Commission's procedural
manual, the provisions adopted under Ordinance 09-1 0(A) provide that certain
applications be submitted to the City Planner but there is no provision of HCC
that actually gives the City Planner the authority to unilaterally grant or deny such
applications. Furthermore, virtually all nonconforming uses within the city,
excluding those in the annexed areas, would involve structures that existed
legally on or before September 27, 1982 and..therefore be subject to HGC
21.61.050(b)(4). The “other nonconforming uses and structures," described in
HCC 21.61.050 and allegedly subject to Commission review and public
hearing, are virtually nonexistent. Expediency is no justification for violating due
process. Ordinance 09-10(A) should be amended or rescinded.

The provision that "actual construction lawfully begun prior to the effective date of
the zoning ordinance will be allowed to continue provided the work will be carried
on diligently" is excessively vague, subjective, and arbitrary. It also conflicts
with HCC 21.61.015 which states "Use' means activity actually conducted on a
lot or in a structure, and for which the lot or structure is actually occupied and
maintained, regardiess of intent." Accordingly, the “construction underway”
provision should be deleted.

Nonconforming Uses of Land/Structures

The entire first paragraph of this section should be deleted. "Structures existing
prior to September 28, 1982 or before March 20, 2002 for annexed areas" is not
the correct criteria for establishing nonconforming uses of land/structures. That
critetia is listed under sections 1-4 that foltow. '

"Nonconforming structures may be continued and/or expanded only if if does not
increase #ts nonconformity" is grammatically flawed and better stated elsewhere.
This sentence should be deleted. S

"A reasonable schedule for the termination of a nonconforming land use/structure
which specifically impairs the public health, safety and general welfare will be
established by amendment to the zoning ordinance. (See Zoning Amendment
procedure).” This paragraph has nothing to do with the Planning Commission's
consideration of nonconforming uses and should be deleted. No provision of
HCC authorizes the termination of a nonconforming use or any other legal use
that “impairs” public health, safety and/or general welfare. The termination of
illegal uses is irrelevant to this section.
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Zoning Ordinance Amendments

There is no need to delete the existing review standards as they were put in
place to evaluate whether all of the elements for rezoning prescribed by the
Alaska Supreme Court are satisfied. (See aftached e-mail from former City
Attorney Gordon Tans to City Planner Zak Tucker dated February 25, 2003).
Why would the Planning Commission not want to evaluate the public need and

‘justification for a proposed rezone, or the effect on the public health, safety, and

welfare, or the effect on the district and surrounding property, or the relationship
to the Comprehensive Plan and the purpose of the zoning regulations? Is it now
the Planning Commission's intention to recommend approval of arbitrary
rezones, rezones without legitimate: public purpose, and rezones that are not
consistent with the Comprehensive Plan? Why delete the requirement that the
Commission make findings to support its recommendation(s) to the City Council?
This seems like a good way to articulate the basis for the Commission's
recommendations and to help insure that they are not arbitrary. -

The Comprehensive Plan contains many conflicting goals and objectives. It is
not sufficient that a rezone amendment fuifill just one or two minor goals or
objectives of the Comprehensive Plan while undermining or conflicting with other
goals and objectives of the plan. Any proposed amendment that does not further
the overall goals and objectives of the Comprehensive Plan should be denied.

According to a zoning authority cited by the Alaska Supreme Court,
reclassifications of parcels under three acres are nearly always found invalid.
So why does the City of Homer encourage rezones of 2 acres and even lesg?
Professor Ziegler calls an amendment intended only to benefit the owner of the
rezoned tract the "classic case" of spot zoning. (See Griswold v. Cily of Homer,
925 P.2d 1015 at 1022). The Alaska Supreme Court defined spot zoning at
1020, footnote 6: "spot zoning is simply the legal term of art for a zoning decision
which affects a small parcel of land and which is found to be an arbitrary exercise
of legislative power." The Alaska Supreme Court also quoted Anderson 5.15 at
370 as follows: It is inherently difficult to relate a reclassification of a single lot fo
the comprehensive plan; it is less troublesome to demonstrate that a change
which affects a larger area is in accordance with a plan to control development
for the benefit of all." Griswold v, City of Homer, 925 P.2d 1015 at 1024, Former
City Attorney Gordon Tans stated that the 1996 Griswold opinion (attached
hereto) should be required reading by all commission members before they
decide to grant or deny any rezoning application of any size. it should also be
required reading before deciding to approve the proposed amendments to the
Planning Commission’s Policy and Procedures Manual.

Sincerely,

. /%W(
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Beverly Guyton s .

From: * Tans, Gordon-ANC [GTans@perkinscole.com}
Eent: Tuesday, February 25, 2003 3:24 PM
"To: Zak Tucker (E-mzil)
: Wait Wrede (E-mail)
Subject: . contract rezoning application

22k, :

my recent review of the contract rezoning (uestion caused me to look at the
contract rezoning application. 1 think the application misses almost all of
the important questions. It should be revised to require the applicant to
give answers to the kinds of questions that 1 discussed in my recent letter.
In particular, it should ask questions like these:

"How is this rezoning consistent. with the purposes of the Homer
comprehensive plan? In answering, provide references to specific provisions
of the comprehensive plan.”

"Describe the public purposes served by this rezoning.”

"Describe the benefits and detriments of this proposed rezoning to {a) the
community, (b) the neighboring landowners, and (c) the property owner

(}FOU.)"

asically, my idea is this. The legal burden is on the landowner requesting
Whe change to prove that all of the elements for rezoning, as described in
Griswo!d v. Homer (the 1996 decision), are satisfied. He or she should tell
the commission how ths proposal meets the applicable tests. '

Thel1996 Griswold opinion should be required reading by all commission

mermbers before they decide to grant or deny the Hodnik or any other rezoning

application of any size.
Gordon Tans

gtans@perkinscoie.com
Anchorage, Alaska
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S GRISWOLD v. CITY OF HOMER -
Cit2 13 325 P.3d 1015 (Alaska 1926)

Frank S. GRISWOLD, Appellant,
V.
CITY OF HOMER, Appellee.
No. $-6532.
Supreme Court of Alaska

Qct. 25, 1996.

Property owner sued city, challenging
amendment to city's zoning and planning
code to allow motor vehicle sales'and services

in central business district. The Superior -

Court, Third Judicial District, Homer, Jona-
than H. Link, I, ruled against owner on all
issues and ordered owner to pay city’s court
costs and atlorney fees. Owmer appealed.
The Supreme Court, Eastaugh, J., held that:
(1) amendment was not improper spot zon-
ing; but (2) contlicted city council member's
vote te approve amendment necessitated re-
mand to sugerior court: and (3) owner was
public interest litigant who could not be as-
sessed city’s attorney fees and costs

Affirmed in part, reversed and remand-
ed in part.

Rabinowitz, J., filed opinion dissenting in
part.

L 'Zoning and Planning =170

Amendment to city's zoning and plar-
ning code to allow motor vehicle sales and
services in ceniral business district was not
improper spot zoning; ordinance was consis-
tent with city’s comnprehensive plan, and pos-
sible detrimental “effect on property values

and esthetics was outweighed by benefits of -

encouraging filling in of vacant spaces in
district, increasing convenience and accessi-
bility for vehicle sales and sérvice customers,
zad promoting orderly growth and develop-
ment, Homer, AK, Ordinance 92-18. ~

2. Constitutional Law e=70.3(4)

« Municipal Corperations &=63.10

- It is rofe of elected representatives rath-
v than courts to decide whether p'u'tlcular
statute or ordinance is wise.

Alaska” 1015
3. Appeal and Error a=842(2) .
Supreme Court, gives independent con:

sideration to legal "conclusions of ‘superior .. .

court.

1. Appeal and Error ¢=1008.1(3) AR

Supreme Court will uphold . superior
court’s findings of fact unless they are clearly
e1Tonegus,

5. Zoning and Planning <=608.1, §13

Supreme Court invalidates zoning. dei-
sions which are result of prejudice, arbitrary
decision-making, or improper motives.

6. Conatltutmnal Law &=278.2(1)

Legislative body’s zoning decision vio-
lates substantive due process if it has no
reasonable relationship to legitimate govern-
ment purpose. U.S.C.A. Const.dmend: 14.

T. Zoning and Planning &=33, 162

Not all small-parcel zoning is illégal. but
Spot zoning is per se illegal; “spot zoning” is
zoning decision which affects small parcel of -
land and which is found to be a.rbltran E\er-,l:.v
cise of legislative power.,

See publication Words and Pﬁrascs
for od*erjudu:ta! constructions and def-
initions,

S. Zoning and Planning ¢=162

In determining whether amendment. to
zoning ordinance constitutes spot zoning, -
cowrt considers consistency of amendment
with comprehensive plan, benefits and detr- -
ments to owners, adjacent landowners, and
community, and size of area rezoned.

9. Zoning and Planning ¢=30, 33

‘Ordinance which complies with compre-
hensive plan may still constitute arbitrary.
exercise of city’s zoning power, as requ.lred
to support claim of improper “spot zoning,”
and * nonconformance with comprehensne
plan does not necessarily render zomng ac-
tion itlegal, N

10. Zoning and Planning ¢33

Consistency with comprehensive plan is
one indication that zoning zetion chaIIenged .
as “spot zoning” has rational basis and i is not, i
arbitrary exercise of city’s zoning pmuer. o

.
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1016 Alsska
11. Zening and Planning =33

Filling in vacant places, and increasing
tax base and employment of community are
not automatically legitimate zoning goals for
purposes of deciding whether particular zon-
ing action constitutes improper spot zoning.

12, Zoning and Planning =335, 162

Small-parcel zoning designed merely to
. benefit one ownper constitutes umswarranted
diserimination and arbitrary deeision-making,
unless ordinance amendment is designed to
achigve statutory objectives of city’s own zon-
ing scheme, even if purpose of change is to
Hring nonconforming use into conformance or
ailow it to expand.

13. Zoning and Planning &+162

Relationship batween size of reclassifica-
tion and tinding of spot zoning is symptomat-
ic rather than causal, and thus size of area
razomed should not be considered more sig-
nificant than other factors in determining
whether spot zoning has ocenrred.

14, Zoning and Planning €=33

Affected parcel cannot be too large per
12 10 preclude {inding of spot zoning, ror can
it be so small that it mandates finding of spot
zoning.

13. Huriicipal Corporations =197

- City council member had substantial fi-
: in zoming reclassification
which inereased permissible uses of his prop-
eriy, and thus member should have refrained
from voting. Homer, AK, City Code
1.24.040(g).

iferasd

6. M¥unicipal Corporations €935
¥oeous of common-law conflict of interest
sz is on reistionship between public
sificial’s financial interest and possible resull
of official’s action, regardless of official's in-
tent. '

17, dunicipal Corporations 233

Common faw of conflicts of interest,
rather than Executive Branch EDthics Ach,
applies to municipal officers. AS 39.52.010-
39.52.960.

925 PACIFIC REPORTER, 2d SERIES

18. Officers and Public Eraployees ¢=110 "

Integrity required of public officeholders
demands that appearance of impropriety be
avoided.

19. Municipal Corporations &=111(8)

- 1n determining whether vote of conflict-
ed city council member demands inv alidation
of ordinance, courts should keep in mind that
two basic public policy interests 'served by
impartial decision-maldng are sccnracy of da-
cisions and avoidsnce of appearanes of im-
propriety.

20. \[ummpal Corporations ¢2111(3)
I7 city council member with disqualifying

interest casts
he invalidated.

2], Municipal Corporations €&=111(3)

If ordinance would have passed without
vote of conflicted city council member, court
should examine whether member disclosed
interest or other council members wete fully
aware of it. extent of member's participation
in decision, and magnitude of member's in-
tevest.

. Municipal Corporalions S11K3)

17 ordinance would have passed without
wote of conilicted city council member, and
member did not discloge his or hey interest.
ordinance is generally invalid, and can stand

rl\ if magnitude of member’s interest, and
xtant of his or her participation, are mini-
mal. ’

23. Municipal Corporations &=111(3)

If ordinance would have passed without
vote of conflicted city council member, and
member disclosed his or her interest, ordi-
nance is valid unless member's interest and
participation are so great as to create intoler-
able appearance of impropriely. )

24, Municipal Corporations &=122. (2}
Party challenging ecity ordinance bears
burden of proving its invalidity.

25. Zoning and Planning 749

Conflicted eity eouncil member's vote to
approve amendment fo cily’s zoning  and
planning code, to altow motor vehicle- sales
and services in central business district, ne-
cossitated remand to superior court, rather

decisive vote, ovdinance must  °
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dired of public officeholders
rearance of impropriety be

rporations €=111(8)

7 whether vote of conflict-
mber demands invalidation
.4 should keep in mind that
7-ley interests served by
sutking are accuracy of de-
2we of appearance of im-

‘corations ¢=111(3)
mamber with disqualifying
sive vote, ordinance must
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rancil members were fully
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~iase his or her interest,
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‘orations &=111(3)
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nrations &2122.1(2)
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mning S=749

ouncil member's vote to
to city’s zoning and

W mnotor vehicle sales

al business distriet, ne-

) ior court, rather

- GRISWOLD v.CITY OF HOMER

Cite 23925 P.2d
than invalidation of amendmént, to determine
whether other members had actual knowl-
edge of his interest in affected property, and
the extent of member’s participation in deci-
sion.

26. Zoning and Planning @729

Property owner who challenged city
counell's amendment to city’s zoning and
planning code to allow motor vehicle sales
and services in central business distriet was

. public interest Ltigant who could not be as-
sessed city’s attorney fees and costs; owner’s
lawsuit was designed to effectuate strong
public policies, if owner succeeded, numerous
people would have benefited from lawsuit,
only private pacty could have been expected
to bring action, and owner lzcked sufficient
economic incentive to bring lawsuit it it did
not also involve issues of general importance.

Frank 3. Griswald, Homer, pro se.

Gordon J. Tans, Perkins Coie, Anchoraga,
for Appelles,

Beforz MOORE, C.J, and RABINOWITZ.
MATTHEWS, COMPTON and
EASTAUGH, JJ,

EASTAUGH, Justice.
I INTRODICTION

[n 1992 the Homer City Council adopted
Ordinance 92-18 amending Homer's zoning.
and planning code to allow motor vehicle
sales and services on thirtesn lots in Homer's
Central Business Distriet. Frank Griswold
claims Ordinance 92-18 is invalid because it
constitutes spot zoning. We affirm the supe-
rior cowrt’s rejection of that clairn. Griswold
also claims the Ordinance is invalid because z
council member with a personal interest im-
properly participated in jts adoption. We
hold that the council member should not have
participated. We consequently remand so
the superior cowrt can determine whether
[. A5 29.40.030 defines a comprehensive plan as

follows:

(A} compitwion ol pulicy statements, goals,

standards, and maps for guiding the physical.

social, and seonomic developraznt, both pri-
vate and public, of the first or second elass

barough. and may include, but is net Hmited
to, the following:”

Alsska 1017
1015 (Alaska 1996)

that participation invalidates the Ordinance.
Finally, we hold that Griswold is a public
Interest litigant who cannot be assessed the
City’s attorney’s fees and court costs.

II. FACTS AND PROCEEDINGS

Alaska Statute 29.40.020 requires that each
first class borough establish a planning com-
mission which will prepare, submit, and im-
plement a comprehensive plan,! This plan
must be adopted before the-local government
can adept a zoning ordinance. AS 29.40.020~
040. A borough assembly “{iln accordance
with a comprehensive plan adopted under AS
29.40.030 and in order to implement the plan

. shall adopt or amend provisions govern-
ing the use and occupancy of land.” AS
29.40.040.  That statute requires the borough
to implement the comprehensive plan by
adopting provisions governing land use, in-
cluding zoning regulztions. /4 A borough
may delegaze this responsibility and the plan-
ning power to a cily within the borough. if
the city consents. AS 29.40.010(b). The Ke-
naj Peninsula Borough delegated to the City

of Homer the zoning authority for areas
within the City.

The City adopted a comprehensive land
wse plan I 1380 and revised iin 1835, The
City Council enacted zoning ordinances to
implement the plans. Motor vehicle sales
and services were not 4 permissible use with-
in the Central Business Distrct {CBD).
Several businesses provided automabile ser-
vices in the CBD before the City adopted the
zoning ordinances. Those businesses were
“grandfathered” into the zoning district and
allowed to continue to provide those services
as nonconforming uses, so long as those uses
did not extend bayond the oviginal lot bound-
aries and the property owners did not discon-
tinue their nonconforming uses for more than
vne yeur. '

(1} stawements of policies, goals, and stan-
dards:

(2) aland use plan;

(3 2 communine facilities plan;

{4} a transportation plan: and

(3) recommendations for implementation of

the comprehensive plan, ,

[
.
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Guy Rosi Sr. owns a purcel (Lot 13} in the
CBD.? Rosi Sr. has continuously operated sn
automobile repalr service on Lot 13. His
repair business rerains a valid nonconform-
ing use in the CBD. Rosi Sr. also operated an
sutornohile deslership on Lot 13 until some-
ame prior to 1990, but lost the right fo
continue that nenconforming use on that lot
by discontinuing the vehicle sales business
for more than one year,

~Guy Rost Jr, owns Lot 12 whick is adja-
cent to his father's lot. Lot 19 also In the
B becasse it had never been used for
automobile sales or services, these uses were
ael grandfathaced for Lot 12

In 1986 the City received complaints that
Lot 12 was being used for vehicle sales in
violation of the zoning ordinance. In May
LI Raost Jr. applied to the Homer Advisory
Fanning Commission for 2 conditisnal use
parmit for Lot 12, The commission denied
the applieation. It fourd that public services
and facilicles were adequata to serve the
provosed use. The cominission alse found
that antomsbile sales wera not consistant
- purpose of the CBIy were not in
with the Comprehansive Plan;
nouid negatively impact naighborhood char-
acter; bui might not negatively impact the
valug of adjrining cronesty aiere thun pere
mitzed uses.

- -hin apptied for a contract rezoke
mor Sivy Cade (HCC) 21.63.020().

v g‘.‘?‘.ﬂ'{e’.‘d the application in 1986,
ing Rosi Ji's Jot to General Commer-
cial MGCL) and restricting its use to vehicle
sales.  Griswoeld r}oes not challenge the Lot
1?2 romiract rerone in this ltigation.

G eme » ot M

13 was not affectad by the

L +! finevw repone. In September 1990
oot S requ=sted that the CBD be rezoned
to allow vehicle sales and related serviees.
In August 1991 Rosi Sr., stating that he had
nd, rneeiy ed any :'a:-rowae tg h}s garlier re-
i redd o allow

g dces, During
wais penind, there worg Alnerous zoning pro-
pnsals and public heavings regarding automo-
bila-ralated seivices in the CBD, but some
peopie spoke in favor of rezoning the avea.

E X ent fecords

e rtha e iy pare of Lot

25 PACIFIC REPORTER, 2d SERIES

In January 1992 a comrnission. memoran-
dum informed the City Manafer that the
commission had been wrestling with several
possible amendments to the zoning code
since 1990, and that “[clentral to the issus is
the Commission’s desire to rezone the Guy
Rosi property to allow for vehicle sales”
The comruission noted that a proposed ordi-
nance would allow autornobile-related ser-
vices in the CBD only on Main Street from

Pioneer Avenne to the Homer Bypass, ex-

cluding corner lots with {rontage on Plonesr
avenue and the Homer Bypass Road. How-
-gver, the commigsion staff recommended that
the conncil pass an ordinance which would
allow automobile-related services “every-
where in the Ceniral Business District or
nowhere.” The memo stated that the City
Atterney felt the proposed ordinance wouid
be difficult Lo enforce and defend.

In April the City Council adopted Ordi-
nance 92-13, which amended HCC 21.43.020
by adding the following saction:

hh. Automobile and vehicle repair, v-abicie
maintenance, public garage, and motor v
hicle sales, showrocoms and sales lots, bul.
only on Main Street from Pionesr Avenue
to the Homer Bypass Road, excluding cor-
rar s wiii frontuge on Ploneer Avenue
or the Homer Bypass Road, be allowed 23
a permittad use.

The Ordinance passed five-to-zero. One,
councit member was absent. Brian Sweiven
was one of the council members voting for
the amendment. e owned one of the thir-
teen lots on which autornebile sales and ser-
vices were to be sllowed under Qrdinance
92-15. Sweiven both lived on his lot and
operated an appliance repair business there.
In 1994, stating he had a potential conflict of
interest, he vefrained from voting on Ordi-
naneg 94--13, which would have vepealed sub-
seclion thh). A week later he reversed that
vosition and vioted not to repeal subsection
{kh).

(£} Frank Guiswold, the piaintift in this
case, owns an automnobile repair shop in the
CBD. Iis operation was grandfathered

13, the parm.; and the trial court have ceferred
o his parcel as Lot (3" We do the same.
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GRISWOLD v, CITY OF HOMER

Ataska 1619

Cite a3 925 P.2d 10135 (Alaska 1996)

und.ér the zoning cp"dé.- He also lives In the
CBD. Griswold's lot was not one of the thir-

tean fots directly affected by Ordinance 92-.

18. Criswold brought suit against the City,
alleging under seversl theories that Ordi-
nance 92-18 i3 an invalid exercise of the
Citv's zoning power and that Sweiven's par-
ticipation in the adoption of Ordinance 92-13
invalidates the OQOvdinance. Following a
beneh trial, the superior court found against
Griswold on all issues,
to pay a portion of the City's court costs and
attorney’s fees. Griswold appeals.

ITL. DISCUSSION

[I—1] We have rvepeatedly held that it is
the role of elected rapresentatives rather
than the eourts to decide whether a particu-
far statute or ordinance is a wise one® No-
rene v Municipality of Anchorage, 704 P.2d
199, 202 (Alaska 1983); Seward Chapel. Inc
e City of Seward, 633 P.2d 1293, 1299 (Alas-
ka 1932), In Concerned Citizens of 8. Kenal
Peninsula p Kesiel Peninsuda Borough, 327
P.2d (47, 432 (Adaska 1974), we stated:

A court’s inquiry into arbitrariness begins

with the presumption that the action of the

lagislature is propar. ‘Tha party elaiming 2

danial of substantive due process has the

mrrden of demonsiraring that no rmtiong!
basis for the challenged legislation exists.

This burden is a heavy one, for if any

coneeivable legitimare public poliey for the

gnactment is apparent on {ts face or is
offered by those defending the enacimert,
the opporents of the measurs must dis-
prove the factual basis for such a justifica-
tion. .

3. This appeal concerns the validity of an enact.
ment of a legislative body, rather than a decision
of a zoantng hoard. Se2 Concerted Citizens of 3.
Kanai Pauinsiela v. Kenal Seninstla Borgugh, 527
P.2d 447, 452 (Alaska 1974) (analvzing a Bor
ough Assembly’s ordinance as a legislative edact-
i), We are here reviewing = superior court
judgment rejecting elaims that a municipal ordi-
nanee is invalid, We give independent consider-
ation to the legal conclusions of the superior
court.  Beesley v, Van Doren, 873 P24 1230,
1231 {alaska 1990, Wa will uphold the superior
eourt's findings of fser unless they are clewly
sreonaous.  fitre AR 3§36 PG 62, 68 (Alaska-
1993)

4. We have held thag although a planning com-

mission is not required o make specilic findings

It 1ater vrdered him -

(Footnote omitted.) See also B Eugene
MeQuillan, Municipal Corporations § 20.05;
at 12 {3d ed. 1938) (“The validity of an
ordinance will be upheld where there i3 room

for a difference of opinion ‘even though the

correctness of the legislative judgment is
doubtful.’ ™) (quoting Western Springs »

Bernhager, 326 1L 100, 156 N.E. 733, 7534 .

(1927)).

N

{(5,6] However. we will invalidate zoning . .-

decisions which are the vesult. of prejudics,
arbitrary decision-making, or improper mo-
tives, See Svuth Anclorage Concerned Co-
alition v Coffey, 362 P.2d 165, 171 (Alaska
1993) (“In reviowing zoning decisions. courts
generally try to guard against prejudice, ar-
biwary decision-making, and imoroper mo-
tives,”) {citing 3 Edhward H. Ziegler Jv,
Rathkoph's The Leaw of Zouing and Flan-
ning § 4006, ar 41-329, § L1L143XL), at 41~
93 (19923, Similavly, a legisletive body's
zoning decision violates substantive due pro-
cess if it has no reasonable relationship to a
legitimate government purpose. Concerned
Citizens of 8. Kenal Penfusale 327 P2d at
452, Moreover. another couri has noted,
“The dividing line between ... merve differ-
ence in opinion and what is arbiirary i5 the
line benween zoning based on objective factu-
al evidence and zoning without a rational
basis,” Smith v County of Washington, 241
Or. 330, 106 P.2d 35, 313 (1963} (citations
omitted).! In this cuse, Griswold argues that
the City’s Ordinance does not have a legiti-
mate basis but rather is arbitrary spot zon-
ing.?

Wa have not previously had the epportund-
ty to consider whether a municipality’s plan-

supporting its decisions, it must articulate rea-
sons for its degisions sufficient to assist the par
ties preparing for review and (o restrain agencies
within the bounds of their jurisdiction. South
Anchorage Concsried Coalitiont v. Coffzy, 882
P.2d 1568, 175 (Alaska 19931 {citing Ciiv of Mome
v Catolic Bisfiop of N, Aluswa, 707 P.2d 570,
875 (Alaska 1983): and &zral Peningula Borougit
v Rylierd, 623 P2d 357, 367 (Alaska 19891

i

Geivwold also arzues that the Oedinance i
incalid because it Is inconsistent with the Cip '
zaning code and comprehensive plan. We con-
sider this argument in conjunction with our dis-

cussiun of spol zoning, 3 3
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ning and zoning enactment is invalid because
it constitutes “spot zoning.” The City states
that “this {s not a case of ‘spot zoning’ at all”
because the area in question remains zoned
CED. However. treatise discussions of spot
zoning appear to make no distinetion be-
tween cases where a zoning distriet has been
reclassified and those where a new use with-
out district reclassification is at issue. Seg
e&.g. 1 Robert M. Anderson American Law of
Zoning 3d § 5.12, at 358 (1986) (“The com-
mon [spot zoring] situation is one in which an
amendment is injtiated at the request of an
owter or owners who seek to establish a use
prohibited by the existing regulations.”). See

also, Ballenger v. Door County, 131 Wis2d

422, 383 N.W.2d 624, 627 (App.1956) (apply-
ing spot zoning analysis in a case where the
zoning district remained the same but the
permitted uses within the district were ex-

panded); Concerned Citizens of S. Kenal

Peninsula, 527 P.2d at 452 (whether zoning
decision violates substantive due process de-
pends on whether it has a ressonable rela-
tionship to a legitimate public purpose).

A, Claim of Spot Zoning

[7]1 The “classic” definition of spot zoning
is "the provess of singling out a small parecel
of land for a use classification totally dirffer-
ent from that of the surrounding arvea, for
the benelit of the owner of such property and
to the detriment of other owners....”
Andevson, swpra. § 512, at 339 (quoting
Jones v. Zoning Bd. of Adjustment of Long
Beach, 32 N.J.Super. 397, 108 A2d 498
(19a4)). Spot zoning *i15 the very antithesis
of planned zoning." 7d% Courts have devel-
opect numerous variations of this definition.
fd. These variations have but minor differ-
ences and describe any ‘zoning amendment

6. The City argues that spot zening should not be
coasidered per se iifegal, but merely descriptive,
Thus. whether spot zoning is valid or invalid
would depend upan e facts of cach case, See
Chrismon v, Guilford Cowntv, 322 N.C. 611, 370
S.E.2d 579, 533 (1938); Save Qur Rural Env't v,
Sualigutish Cowmty, 99 Wash,2d 363, 662 P.24
816 (1933 Tennisor v, Shornetre, 38 Md.App. 1,
379 A.2d 187 (1977). However, we will follow
the vast majerity of jurisdictions which hold that,
while not all smail-parcel zaning is illezal, spot
zoning is per se illegal. Sy Chrizown, 370
S.E.2d at 533 {noting that majoruv of jurisdic-

HAla % T by "lf\.- \“" i L i
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which “reclassifies a small parcel in & manner
inconsistent with existing zoning patterns,
for the benefit of the owner and to the
detriment of the ccmmun.it\-' or without any
substantial pubhc purpose.” Anderson, su-
pra, § 3.12, at 362. Professor Ziegler states:

Faced with an allegation of spot zoning,
courts determine first whether the rezon-
ing is compatible with the comnprehensive
plan or, where no plan axists, with sur-
rounding uses. Courts then examine the
degree of public benefit gained and the
characteristics of land, including parcel
size and other factors indicating that any
reclassification should have embraced a
larger area containing the subject parcel
rather than that parcel alone. No one
particular characieristic associated with
spet zening, except a failure to comply with
at least the spirit of a comprehensive plan,
is necessarily fatal to the amendment.
Spot zoning analysis depends primarily on
the facts and cireumstances of the partcu-
lar c2se. Therefore the criteria are flexd-
ble and provide guidelines for judicial bal-
ancing of interests.

3 Edward H. Ziegler Jr. Rutnkopr's Tie
Latv of Zoning and Planning § 23.01, at 28
3 (4th ed.1993).

(S] In accord with the guidance offered
by Professor Zisgler, in determining whether
Ordinance $2-13 constitutes spot zoning, we
will consider (1) the consistency of the
amendment with the comprehensive plan; (2)
the benefits and detriments of the amend-
ment to the owners, adjacent landowners,
and community; and (3) the size of the area
“rezoned.” ' ’

Edward M. Zicgler Je., Rathkoph’s The Law of
Zorting and Planning § 28,01 n. 2 (3th «d. 1995}
(compiling cases holding same): Andevson, su-
pra, § 3.12, at 359 n. 46 (same).

Thus, spot zoning is simply the legal wem of
art for 2 zoning decision which affects a small
parcel ol land and which is found to be an
arbitrary exercise of legislative power. Cf. Con:
cented Citizens of S, Kenai Peninsula, 527 P.2d at
452 (“[Tthe constitutional guaramee of substan-
tive dus process assures only that a legislative
body's decision is not mbnran but instead based
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GRISWOLD v. CITY OF HOMER

Cite as 925 P.2d

L. Cousistency with the compreiignsive

plan

{9,101 Just as an ordinance which com-

plies with a comprehensive plan may still
constitute an arbitrary exercise of a city’s
zoning power, Watson v Town Council of
Bernalillo, 111 N.M, 874, 805 P.24 641, 645
(App.1991), nonconformance with a compre-
hensive plan does not necessarily render a
zoning action iegal,  Andarson, supra,
§ 5.06, at 339-40, However, consistency
with a comprehensive plan is one indication
that the zoning action in question has a ra-
tional basis and is not an arbiirary exercise
of the City’s zoning power.

Homer's comprehensive plan divides the
city into several zoning areas. By its own
terms, Homer's comprehensive plan is not
intended to set specific land use standards
and  boundaries; specific standards and
beundaries are instead implemented through
the City’s zoning ordinance, The plan states,
“The City shall encourage a mix of busi-
ness/commercial and public/governmental ac-
tivities in areas zaned or planned as central
business district.” The plan states that the
CBD is “intended primarily for retail sales
and services oceutrring within erclosed strue-
tures.” The plan's objectives for the CBD
are (1) to guide growth and devalopman: o
provide a centrally located business and cam-
marcial ares uad fedl point fue the CITHHITHIE
t¥i (2} to encourage inflling of the area
already designated CBD before expanding
the avea; (3) to promote a safe, attractiva,
and easily accessible business and commer-
cial core for pedestrian and vehicular visitors
and residents; (I} to attract and accommeo-
date a variety of uses to fill the business and
commercial needs of downtown Homer; and
(3) to tie into state and federal programs that
beautify the business and commercial core.

Griswold does not dispute that the CBD is
intended to allow commercial uses. He notes
however, that although auto-related services
are explicitly permitied in the Gereral Com-
mercial 1 Disteict under HCE 21.49.020¢d),
the planning commission previously denied a
conditional use permit for auto-related ser-
vices on Main Street, specifically fnding, in-
ler alia, that sutomobile sales were not con-
sistent With the purpose of the CBD and

Alsska 1021
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were not in harmony with the comprehensive

plan. He also notes that the comprehensive -
plan provides that the CBD was.meant pri-

marily for retail sales and services occuuring
within enclosed structures. Further, the fact
that the City began phasing out auto-related
services in the CBD when it adopted the
comprehensive plan, while simultanecusly
specifically permitting these services in the
General Commercial 1 District, indicates to
Griswold that auto-related sales and services
were, at least at one time, considered incorn-
patible with the CBD,

The superior court concluded that the Or-
dinance was consistent with the comprehen-
sive plan. In so concluding, it considered the
policy statement implementing the Ordi-
nance, and found that the Ordinance “encour-
ages private investment and infilling” and
“enhances convenient access to other parts of
the CBD which are designated for. other
uses.” It noted that Policy 4.1 provided:
“The City shall research the nature of land
uses and CBD land use needs and evaluata
the need for subzanes in the CBD.”

Griswold points to trizl evidence that the,
expansion of auto-related services in the
CBD does not further all the goals of the
comprehensive plan, but he fails to demon-
strate that the superior court's finding—that
the Ovdinance is consistent with the plan-—is
ciearly esyroneous. Although the evidence
presented by Griswold would permit 2 Fnd.
ing that the City Council had believed in
1986 that aute-related uses were incompati-
ble with the CBD and the zoning ordinance

"as it than read, that evidence does not com-

pel a finding that auto-related uses are in
fact incompatible with the CBD or compre-
hensive plan, or that the City Council's 1992
change of opinion is unsupportable and arbi-
trary,

The superior court did not clearly err in
muking the findings discussed above. The
court permissibly relied on Policy 4.1, which
anticipates the type of action at issue here,
The comprehensive plan does not expressly
prohibit automobile sales or service establish-
ments in the CBD. As the City notes, motor.

vehicla sules are most uppropriately classi- -

fied as a business and commercial use, for
which the CBD was intended under the plan.

L5
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Homer's city planner testified at trfal that

" the Ordinance is in accordance with Homer's

comprehensive plan, We conclude that the
superior court did not err in holding that
Ordinance 92-18 is consistent with the City's
comprehensive plan.

2. Effect of small-parcel zoning on owner
and community

Perhaps the most impertant factor in de-
termining whether a small-parcel zoning
amendment will be upheld is whether the
amendment provides a benefit to the public,
rather than primarily a benefit to a private
owner. See Anderson, supra, $¥ 5.13-5.14;
Ziegler, supra, § 23.03, § 28.04, at 25-19
(ealling an amendment intanded only to ben-
efit the owner of the rezoned tract the “clas-
sic case” of spot zening). Courts generally
do not assume that a zoning amendment is
primarily for the benefit of a landowner
merely because the amendment was adopted
at the request of the landowner. Anderson,
supra, § 3.13, at 368. If the owner's benefit
is merely incidental to the general communi-
ty's benefit, the 2mendment will be upkeld.
Ziegler. supra, § 25.04, at 28-19 to 2$-20.
The City argues that Ordinance 92-13 serves
the interests of the general community rath-
er than primarily the interests of the Rosis.

We agvee.

a. Benefits and detriments
to the community

Griswold argues that there are many neg-
ative aspects of the City's decision to allow
auto-related uses in the CBD. Griswold pre-
sented evidence that the neighborhood char-
acter would be harmed by the zoning
amendment. He presented evidence that a
newspaper article quoted Planning Comimis-
sioner Cushing as saying that pubiic opinion
was overwhelmingly against allowing auto-
related services in the CBD and that many
Homer citizens expressed the opinion that

7. The Ciy argues that Griswold could not show
any “eoncrete detriment” but instead “could
only argue that car lots were not pleasant to look
at, they didn't alleviate tralfic. and other similar
arguments.”

8. At trial the City's plapner testified that the
Ordinance was restricted to Main Street 1o avoid
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their homes and businesses would be

harmed by introducing auto-related services .

into the area. A real estate agent testified
that property in the CBD has a higher value
than property in the GC1 District.

Many jurisdictions. including this one, have
held that interests such as the preservation
of neighborhood character, traffie safety, and
aesthetics are legitimate concerns. Barher v
Municipality of Anchorege, 778 P.2d 1033,
1037 (Alaska) (holding the government's in-
terest in aestheties is substantial and should
be accorded resﬁect), cert denied, 493 U.S.
922, 110 S.Ct. 287, 107 L.Bd.2d 267 (1939
Cadoux v. Plauning and Zoning Comr'n of
Wesion, 162 Conn. 423, 294 A.2d 332, 584
(halding increased traffic a valid reason to
deny application for rezone), cert, denied, 408
U.S. 924, 92 S5.Ci. 2496, 33 L.Ed2d 335
{1972). Contrary to the implication of the
City’s argument,’ these are tangible harms.
Moreover, the City itself appears to be con-
carned about the effects of auto-related ser-
vices on property values and aesthetics, as
evidenced by the council’s findings support-
ing i3 coruinement of the zoning change to
Main Street® and the commission’s earlier
finding that use for automoebile sales would
negazively impact neighborhood charscter,

{11} However. despite this negative as-
pect of Ovdinanee 92-13, it appears that the
Ovdinance will result in genuine benefits for
the City of Hother. The City notes that
before adopting Ordinance 92-18, for a year
and a half it deliberated proposals which
would allow auto-related uses in the CBD
and delineated the many benefits which it
believed the Ordinance will confer upon the
community. These benefits include encour-
aging filling in vacant places in the CBD;
increasing the tax base and employment in
the CBD; increasing convenience and acces-
sibility for local and regional custoemers for
vehicle repairs or purchases: and promoting
orderly growth and development in the

certain negative impacts in more tourist-oriented
areas. These negative impacts include eaffic
cangestion, visual blight. detraction from the
pleasing austhetic natere of Pioneer Avenue, and
conflict with the cemprehensive plan’s goal of
promoting sidewalks, pocket parks, and pedestri-
an amenities in the CBD.

e
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GRISWOLD v, CITY. OF HOMER

Cleas925 P2d 1015 {Alaska 1996)

“'CBD.? Homer’s city planner testified that the

Ordinance provides a convenience to the pub-
lic and guides growth and development to a
centrally located area, while restyicting such
uses to areas away from touvrists or to areas
for visitors and pedestrians.

The superior court stated that Ordinance
92-18 advances legitimate legislative goalg
articulated in HCC 21.28.020 including but
not limited to regulating and limiting the
density of populations; conserving and stabi-
lizing the value of praperties; providing ade-
quate open spaces for light and air; pre-
ventng undua conceniration of population;
lessening congestion on streets and high-
ways; and promoting health, safety and gen-
eral welfare. The court found “as a matter
of fact and law that Ordinance No, 92-18
bears 2 substantal relatonship between le-
gitimate legislative goals and the means cho-
sen to achieve those goals.”

Griswold has demonstrated that there are
some negative aspects of allowing auto-relat-
ed uses in the CBD. Nonetheless, giving

9. Not all of the goals ardeulated by the City can
be considered legitimate per se. For example,
any zoning change which eases cesirictions on
property use could be said to further the gozl of
“flling in vacant places.” Similazlv. increasing
thie tax base and the emplovment of a cormmunity
is mot automatically a leghimaze zoning goal.
Sex Corncermed Citezens for Medenry, fne. v Jly
of MecHenry, 76 1tlApp.3d 7938, 32 1ll.Dec. 363,
368, 395 N.E.2d 944, 930 (1979} (an increase in
the ax base of the community as the primary
justification for a rezone is “totally violative of all
the basic principles of zoning™): Cakwood at

Mudison, Inc. v, Township of Madison, BT

N.J.Super. 11, 283 A.2d 333, 357 (1971} (Bnding
that “fiscal zoning per se is irrelevant to the
statutory purposes of zoning {although] "alleviat.
ing tax burden is a permissible zoning purpese if
done reasonably and in furtherance of a comprc-
hensive plan) (cumg Gruber v, Mayor and Tp.
Comumittez of Raritan Tp., 39 N.J. 1, 186 A.2d
489, 493 (19620 " Chrobuck v. Snohomish
County, 78 Wash.2d 838, 430 P.2d 489, 497
{1971} {allowing industrial development on oaly
one site would be arbitrary spot zoning despile
the potential tax revenue the oil refinery would
producc). Thus, the geal of increasing the tax
base and employment opportunities is usually
legitimate only il the ordinance is otherwise rea-
sonable and in accordance with the comprehen-
sive plan.

Some courts have allowed inconsistent small
or single parcel rezoning in erder o raise tax
revenues or stimulate needed industry if the pub-
lie receives higher tax revenue or employment

nance was arbitrarily and capriciously
adopted. -

b. Benefit to the landowner

(121 It appears that initially the City was
primarily concerned with Rosi Sr.’s inter-
ests.® Rosi Sr, initiated the inquiry into
rezoning the CBD. Before the City amended
the zoning code, the planning commission
chair stated that “{clentral to the issue is the
Commission's desire to rezone the Guy Rosi
progerty to allow for vehicle sales.” In 1991
commissioners “voiced their dislike for spot
zoning but felt it important to right a wrong
{done to Mr. Rosil.” The City plannihg staff
stated that “‘spot zoning' is net good plan-
ning; however there are extenuating circuin-

Alaska 1023

proper deference to the City Council as legis-.
lative policymaker and to the superior court -
a3 finder of fact, we cannot conclude that
these detriments so outweigh the benefits of
Ordinance 92-18 that we must hold the QOrdi-

stances that suppori the propesed change in-

zone,” The commission supported these con-

industries, Ziegler, suzrz, § 13.04, at 23-20.
Generally, the facilicy being built must be indis.
putably needed, and the city must have secured
assurnnce as © the existence and amount of
increased emplovment and tax revenue. Far ex-
ample, in fsfonnation Please Dire. v. County
Cortzre'rs of Morgan Co'mh' 42 Colo.App. 392,
ouy P.2d 34 LIFTH the counyy veoened agiicul

tural area to industrial to accommodate an elec-.
tric utilicy after deiermining the plant would add

$25,000,000 to the tax base of the county, and
provide approximately 250 jobs after it was com-
pleted, [d. 600 P.2d at $8. In Watson v Town
Council of Bemaliflo, 111 N.M. 373, 805 P.2d
641, 637 (App.1991), the county made (indings
that the rezone would employ eighty-seven peo-
ple from the community and would produce tax

revenues constituting twenty-five percent of the’

city's budget. In Chrismon v. Guilford County,
311 N.C. 811, 370 S.E.2d 5379, 390 {1988); the
court approved the tezoning of vio conugucu.s
tracss from agricultural to conditional use indus-
trial district to facilitate expansion of an aleeady-
op.:rnr.msz grain elevatge, The court stated that
the “[elvidence clearly shows that (the u\\-'ir:r ‘s]

operation is beneficial 0 area farmiers.” [d. It.

also noted that spot zening will be allowed even
where the adjaccm property owners object and
the owner receives a greater benefit than othc.rs
ilthere {s a commumt\-w:dc need fot :hc r::zcmc
1 l

10, Currently, Rosi Jr's lot is not affcc!c:_:l by
Ordinance 92-13 since that lot has been contract.

rezoned io GCIL.
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clusions with the following findings of fact:
(1) the property owner had owned and oper-
ated a business on the property since the
early 1950°s; - (2} public testimony and re-
sponse to staff were positive; (3) the City
Attorney’s response was positive; and (4) the
business was an expensive business to estab-
lish and maintain. This desire to accommo-
date the needs of a businessman who had
been in the community for decades is under-
standable. Nevertheless, small-parcel zoning
designed merely to benafit one owner consti-
tutes unwarranted discrimination and arbi-
trary decision-making, unless the ordinance
amendment is designed to achieve the statu-
tory objectives of the City’s own zoning
scheme, even where the purpose of the
change is to bring 2 nonconferming use into
conformance or allow it to expand. See
Speakman v Mayor of N. Plainfield, § N.J.
230, 84 A.2d 715, T18-19 (1951). Otherwise,
the City would be forced either to discrimi-
nate arbitrarily among landowners seéeking
relaxed restrictions or to abandon the con-
cept of planned zoning altogether. Thus, if
assisting Guy Roest 8r. was the primary pur-
pose of the Ordinance, wa would invalidate it
even if it was not the product of diseriminato-

. ry animus.

However, it appears that the City Council
was ultimately motivated to pass the Ordi-
nance beecausze of the community benefits the
council perceived rather than because of the
benefic the Ordinance would confer upon
Ruosi Sr. The Ordinance restricted auto-relat-
ed uses to ore street not because its veal
intent was to benefit Rosi Si'’s property, but,
as Homer's city planner testilied, because the
City desired to minimize the negative impact
of auto-related uses, especially the impact of
such uses on more pedestrian and tourist-
oriented areas such as Pioneer Avenue. See
also supra note 7. Similarly, it appears that
vacant lots located farther from Pioneer Ave-
nue were excluded not because Rosi did not
own these lots, but in an attempt to prevent
urban spraw] by filling in vacant places in
developed areas before expanding develop-
1. There may be an immaterial diserepancy

about the size of the reelassified area. There was

testimony Ordinance 92-(8 alfected 7.29 acres,

but the trial court’s memorandum decision stated
the affected lots contained about 7.44 acres.
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ment. These reasons are legitimate, nondis-
criminatory justifications for enacting the Or-
dinance.

8. Size of “rezomed” area

Ordinance 9$2-18 directly affects 7.29
acres.!! The siza of the area reclassified has
been called “more significant {than all other
factors] in determining the presence of spot
zoning.” Anderson, supre, § 5.15, at 373

The rationale for that statement is that*[i]t -

is inherently difficult to relate a reclassifica-
tion of a single lot to the comprehensive plan;
it is less troublesome to demonsirate that 2
change which affects a larger area is in ac-
cordance with 2 plan to control development
for the benefit of all.” {d at 379.

[13, 111 We believe ‘that the relationship
between the size of reclassification and a
finding of spot zoning is properly seen as
symptomatic rather than causal, and thus
that the size of the area rezoned should not
be considered more significant than other
factors in determining whether spot zoning
has occurred. A parcel cannot be too large
per se to preclude a finding of spot zoning.
nor can it be so small that it mandates a
finding of spot zoning. Although Anderson
notes that reclassifieations of parcels under
three acres are ne2arly always found inwvalid,
while reclassifications of pavcels over thir
teen acres are nearly always found valid, id.,
as Ziegler notas, the relative size ol the
parcel is invariably considered by courts.
Ziegler, supra, § 25.04, at 23-14. One court
found spot zoning where the reclassified par-
cel was 635 acres in an affected avea of 7,630
acres. Chroouck v, Snohomish County, 78
Wash.2d 838, 450 P.2d 489, 497 (1971).

Nor does the reclassification of more than
one parcel negate the possibility of finding
spot zoning. Ziegler, supra, § 28.04, at 28
15. In this case, there was some evidence
that the reelassified area may have been
expanded to aveid a charge of spot zoning.
Other courts have invalidated zoning amend-
ments aiter finding that a multiple-parcel

That decision did not state that the exact size of

. the parcel was significant to its determination
that the ameadment does not constitute ilegal
spat zoning.
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Cilenas925 p.2d 19)5 {Alaska t996)

reclassification was 2 subterfuge to ohscure
the actual purpose of special treatment for a
particular landowner. 4 See Atherton 'y,
Selectmen of Bourne, 337 Mass. 250, 149
N.E2d 232, 235 (1938) (holding that. the
amendment is “ng Jess ‘spot zoning’ by the
Inclusion: of the additional siv lots than it
would be without them” where proponents of
2 zoning change apparently anticipated a
charge of spot zoning and enlarged the area
to include the three lots on either side of the
lot in question).

Homer's CBD is over 400 acres; the re-
classified area j5 7.29 acres. The CBD ap-
Dears to contain approximately 500 lots; the
reclassified area containg 13 lots. A compar-
ison of the size of the area rezoned and the
size of the entire CBD is not in itsalf sufi-
cient to persuade us that the City’s decision
was the product of prejudice, arbitrary deci.
ston-making, or improper motives. Souih
Anchorage Concerned Coalition Coffey,
862 P.2d 188, 174 (Alaska 1993},

Further, it is not necessarily appropriate
to compare the area of the affected lots with
that of ths entre CBD. The comprehensive
plan recognized the possibility of subzones,
The City considered significant portions of
the CBD to be inappropriate for atiamobile
sales and services, Particularly Pioneer Ave.-
aza and the Bypass, Subtracting those ar
e2s from the entira CBD, the reclassified

- 2rea on Main Street is relatively larger

part of the remaining CBD,
Thus, having considered the relative size of

“the rezoned area in determining whethar Op-

dinafce 92-13 constituted spot zoning, wa
hold that the size of the area rezoned does
not require a finding of spot zoning given
other factors supporting a contrary conely-
sion.  We conclude that the superior court
did not err in finding that Ordinance 92-18
dees not constitute spot zoning,

B. Claim of Conflict of Mterest

[15] Homer Gity Couneil member Brian
Sweiven owned one of the thirteen lots in the

12. In addition, Homer's City Code mandates that
a city official “disclose any financiat interest in
any matter before the board or commission bes
fore debating or voting upon the matter” and
prohibits the official from participating in the -

reclassified avea. He was one of nine owners

directly affected by Ordinance 92-18, It ap--. -

Pears that it was Sweiven who firet recom-

mended to the commission that the rezong .

apply only to Main Street, "An article in the
Homer News was titleg “Sweiven proposes
commercial zoning for downtown Homer,"
The article refers to the idea of rezoning
Main Street as “Sweiven's propgsal " Gris-
wold alleges that Swejven had’ disqualifying
conflict of interest under Homer municipat
law and that his participation in the adoption
of Ordinance 92-13 therefore invalidates the
Ordinance, even though Sweiien's Voté was
not necessary for Passage. The superior
court found that Sweiven did not have a
disqualisving conflict of interest and that
even if he had, his participation in the delib-
erations and vote would not invalidate Q.
nance 92-18; '

L Was there a conflict of Interest ¥
(15,171 Homer City Code_‘ 1.24.040(g)
states:

A member of the Council shall declare a
substantial financial interest the metnber
has in an offieial action and”ask to be

excused from a vote on the maiter, The -

Mavor or other presiding officer shajl rula
o the request; however, the declsion niay
be overridden by the majority vote of the
Counel.  Should 2 Ceuncil member fai] to-
declars a substantial financial interest, the
Council may move to disqualify that mem.
ber from voting by a majority vota of the
bady. A Couneil member with a conflict of
interest regardless of whether excused
from voting, shall not he allowed to partiei-
pate in discussion about the matter.f 2

The code definag “substantial financial intep-
est” as

1l

1. An ﬁterest that wi].l result in immedi_—
_ ate financial gain; or
2. "An interest that will resulk in finanejal

gain which will occur in the reasonably . - .

foreseeable future,

debate or vote unless the board or commission
determines that a financial interest is not’ sub-
stantial as defined in Hee 112,010, - Hee

&2

1.12.070 femphasis added),
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HCC 1.12.0106(2). Under common law, “the

. focus ... (is] on the relationship between the

public officlal’s financial interest and the pos-
sible result of the official's action, regardless
of the official’s intent.” Carney v State, Bd
of Fisheries, 785 P.2d 344, 548 (Alaska 1590)
{citing Marsh v. Town of Hanover, 113 N.H.
667, 313 A2d 411, 414-13 (1973)).° The
plain language of HCC 1.24.040(2) appears to
coincide with this principle.

The City Council did not address Sweiv-
en's alleged conflict of interest until after the
" QOrdinance had been passed. After the coun-
cil passed the Ordinance, the City Attorney
advised the council to address the matter at
its next meeting by having Sweiven declare
the facts concerning his ownership of the
land and ask the council to determine wheth-
er his participation In the matter constituted
a conilict of interest under the City Code,
and to have the Mayor then rule on this
question. The City Attorney stated that if
the City were to determine thac Sweiven had
a disqualifving conflict of interest, it should
declare the Ordinance void. The City Attor-
ney also stated that, in his opinion, Sweiven's
ownership did not constitute a disqualifying
conflict of interest.

The superior court found that

(tjhere has been no showing that passage
of the ordinance will result in a financial
gain to Council member Sweiven, now or
in the foture. In fact, it may act as a
detriment. Council member Sweiven's in-
terest in Ordinance No. 92-18 is simply too
remote and/or speculative to require his
disgualification: as 2 legislative official.

This finding is clearly erroneous. The court

furcher stated, . _
Plaintiff correctly surmises that Council
Member Sweiven's purpose and intent at
the time he promoted and voted for the
ordinance ave of crucial importance in de-
termining whether or not he had a conflict
of interest. '

13. At first glance it may appear that the Execu-
tive Branch Ethies Act, AS 39.52.000-980,
which explicitly supersedes the common law on
conflicts of ‘interest, see AS 39,52.910, requires
intent on the part of public officials subject 1o
that Act. See AS 39.32.120(b)(4). However, that

o JAIEIALE F b S T e R e L
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This holding incorrectly states the law, be-
cause the proper focus is on the relationship
between the offeial’s financial interest and
the result of the official’s action, “regardless
of the official's intent.” Corney, 785 P.2d at
348,

Sweiven had a “substantial finaneial inter-
est” within the meaning of HCC
1.12.010(a}(2) in a reclassi.ﬁcation” which
would inerease the permissible uses of his
property. Indeed, it seems inconsistent for
the City to argue both that the Ordinance
will benefit the City by increasing the tax
base and property values, and that it will not
benefit Sweiven's lot in a similar fashion.

The City nevertheless asserts that Sweiv-
en's interest in the passage of Ordinance 92-
i8 is too remwote and speculative to constitute
a disqualifying interest, and argues that
Sweiven's property is affected the same way
as other citizens' property. The City at-
tempts to distinguish Carmey in which we
held that fishermen who sat on the Board of
Fisheries could vote on matters affecting the
fishing indusiry as a whole but were disquali-
fled from voting on regulations which affzct-
ed the area in which they actively fished.
We reasoned in Carney that the members
should have abstained from decision-making
in argas in which they had a narrow and
speciile interest. [ at 343, The Ciwy wr-
gues that Sweiven did not have a narrow and
specific interest because “Mr. Sweiven's op-
erations (his home and appliance repair busi-
ness) are not affected at all by Ordinance 92-
18 (automobile sales and services).”

Ordinance 92-18 does not directly affect all
of Homer, or even a large part of the City or
an entire class of its citizens. Sweiven voted
on an amendment which directly affects only
thirteen lots, including his own, out of the
500-some lots in the CBD. According to the
Alaska Department of Law, the common law
requires that a legislator refrain from voting
on 1 bill which will inure to the legislaior’s
financial benefit if the legislator's interest "is
peculiarly personal, such as when a bill bene-

Act does not apply to muaicipal officials, Gertes
v. City of Temakee Springs, 821 P.1d 135, 462
(Alaska 1992). Thus, the common law of con-
fNicts of interest continues o apply to municipal
officers. Carmzv, 785 P.2d at 54733,
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Furthermore, it is said in the context of
zoning:

Most of the cases [of disqualifving conilict
of interest] have involved a charge of a
more-or-less direct financial interest, and it
is clear that siich an interest is a proper
ground of disqualification, as where the
officer himself holds property which is di-
rectly involved in or affected by the pro-
ceeding.

The clearest situation in which disqualify-
ing bias or prejudice is shown is that
where the zoning officer himself owns
property the value of which will be directly
promoted or reduced by the decision to be
made and it is not surprising that upon a
showing of such interest the courts have
usually held the officer disqualified.

W.E. Shipley, Annotation, Disqualificciion
Jor Bias or [nterest of Administrative Officer
Sitting in Zoning Proceeding, 10 AL.R.3d
634, 697 (1966). Sweiven himself apparently
believed that the Ovdinance would increase
the value of his property. In recommending
the limited rezone to the planning commis-
sion, he stated that “it would increase tha tax
base and property values” of the area. The
record reflects that when Sweiven was advo-
cating rezoning the entire CBD, he was quot-
ed in the Homer News as stating: “Even my
own business. I cai’t sell my business, but [
can sell my buflding, and someone who wants
to put a VIV repair shop there—he can't.. ..
It's not just me. This gives everybody in
town a lot more options as far as selling their
business.” Finally, Sweiven initially re-
frained from voting on Ordinance $4-13,
which would have repealed Ordinznce 92-18,
on the ground that he had a potential conflict
of interest. It conserjuently appears that
Sweiven had a “substantial financial interest”
as that term is defined in HCC 1.12.010{x).

The superior court’s finding that Sweiven
did not have a disqualifying conflict of inter-
est is clearly erroneous.

GRISWOLD v. CITY OF HOMER
Clte a5 923 P.2d (015 {Alaska 1996)

2. What was the effect of the conﬂzcﬁ of _

interest?

There are six voting members on the Ho- :
mer City Council. Five voted for Ordmance c

92-18 on its first reading. One was absent,
Four weeks later, it passed its second and

firal reading, again by a vote of five in favor
Thus, wi ithout counting.,

and onz absent.
Sweiven's vote, Ordinance 92-18 would hawe‘

passed. The superior court held that even if -
Sweiven had a disqualifying conflict of inter- .

est, his participation and voting would not
invalidate the result. In support it cited
Waikiki Resort Hotel v. City of Honoluly, 63
Haw. 222, 624 P.2d 1333, 1370-71 (1981)

ijal:z followed the rule, also articulated

in several other jurisdictions, that where the .

required majority exists without the vote of
the disqualified member, the member's par-.
ticipation in deliberation and voting:will not
invalidate the result. 624 P.2d at 1371 {citing
Singeweld v, Minneapolis Gas Co, 274
Minn. 536, 142 N.W.2d 739 (1966); Anderson
. City of Parsons, 209 Kan. 337, 496 P2d
1333 (19%2); Eways v. Reading Parking
Auth., 335 Pa. 592, 124 A.2d 92 (1956)). The
Waiki%i court also cited Marshall v. Eliwood
City Borough, 139 Pa. 348, 41 A. 994 (1S99),

where the court reasoned thab because the

other four members voted in fuvor of the
disputed ordinance, the invalid vote of one
eity councilman had no legal efficacy;. thus,
the eourt would not invalidate the ordinance,
Waikiki, 624 P.2d at 1371.

Waikiki cited decisions from three other .
jurisdictions holding that a vote cast by a
disqualified member vitiates the decision in
which the member participated, even if the

vole does not change the outcome of:the =~ .- i

decision. 624 P.2d at 1370 (citing Piggott u.
Borough of Hopewell, 22 N.J.Super. 106, 91
A.2d 667 (1952); Baker 1. Marley, 8 N.Y.2d
363, 208 N.Y.S.2d 449, 170 N.E.2d 800 {1960);
Buell v. City of Bremerion, SO Wash.2d 518,
495 P.2d 1358 (1972)). 1In Buell, the court .
stated: :

The sel-interest of one member of the
planning commission infects the actioh of - -

the other members of the commission- re-

. gardless of their disinterestedness. The

recornmendation of the planning cornmis:
sion to the city council could not be as-
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sumed to be without impact on the council,
More importantly, it would not appear to
the affected public that it was without im-
pact, and (the disqualified member’s} actu-
al financial gain is sufficient to invalidate
the entire proceeding.
495 P.2d at 1362-83 (citations omitted).
These lines of authorities offer a choice
between vote-counting (Waikiki) and auto-
matic invalidation (Buell). We have not had
occasion to consider this exact issue. In Car-
ney, we found that four of seven fisherles
board members had a disqualifying conflict.
. We then held the board’s regulation invalid:
“Because a mujority of the votes cast to pass
the regulation are invalid, so is the regula-
tion.” 785 P.2d at 349. Caziney did not raise
the issue now before us because there the
measure would have been invalidated under
either doctrine.

(18] We decline to follow the vote-count-
ing approach adopted in Waikiki, notwith-
standing its appealing ease of application. A
council member’s role in the ‘adoption or
rejection of an ordinance cannot necessarily
be measured solelv by that members vote,
A conilicted member’s participation in discus-
sion and debate culminating in the final vote
may intluence the votes of the member's
colleagues. Moreover, the integrity required
nf rublic nfficcholders demands that the ap-
pearunce of impropriety be avoided; the ap-
proach adopted in Waikiki will not always do
0. See Faleon v Aluska Pub, Offices
Comm'n, 570 P.2d 469, 477 (Alaska 1977)
{holding financial disclosure laws preserva
the integrity and fairness of the political
process both in fact and appearance); War-
wick v. State ex rel Chance, 5343 P.2d 384,
388 (Aaska 2976) (“(I]t is important that the
legistature not only avoid impropriety, but
also the appearance of impropriety.”). Cf
AS 39.50.010(b)1) (public office is a public
trust which should he free from the danger
of conflict of interest). The superior court
erred in holding that Ordinance 92-18 is

14. The portion of HCC 1.12.030 cited by the
dissent states:

A City Councilmember or Mayer with a con-

Mice of interest under section [.12.020 shall so

declare to the body as a whale'and ask to be

sxcused (rom vating on the matter. However,

a City Councilmember or Mayor with a conllict

925 PACIFIC REPORTER, 2d SERIES

valid simply because Sweiven did not cast the
deeisive vote in its adoption.

We also decline, however, to adapt the rule
of automatic invalidation endorsed in cases
such as Buell, 495 P.2d at 1362-63. The vote
and participation of a conflicted member will
not invarjably alter the votes of other mem-
bers or affect the merits of the couneil's
decision. This is especially true if the con-
flict is disclosed or well-known, allowing oth-
er members to assess the merits of the con-
flicted member's comments in light of his ov
her interest. Automatic invalidation could
needlessly overturn well-considered mea-
sures which would have been adopted even if
the disqualified member had refrained from
participating. Automatic invalidation has the
potential for thwarting legislative enactments
which are not in fact the result of improper
influence,

The dissenting opinion eites HCC 1.12.030
as justifieation for its conclusion that partic-
ipation by a disqualified member requires
invalidation of the council's action."

HCC 1.12.030 and 1.24.040(g), however, de-
termine whether a member may vote or pas-
ticipate. They deal with disqualification, and
do not address the consequences of pattic-
ipation by a conflicted member. The draft-
s of tie vode miust have contempiated that
violations might occur notwithstanding the
prohibition. They nonetheless specified no
remedy. Had they intended that particular
consequences would follow from violation of
the prohibition, such as the clear-cut reme-
dies of automatic invalidation or vote-count-
ing, they could have easily so provided.
Their failure to specify-a remedy for violation
implies that the drafters intended that the
courts fashion the remedy.

(19] - In determining whether the vote of a
conflicted member demands invalidation of
an ordinance, courts should keep in mind the
two basic public policy interests served by

of interest, regardless of whether excused from

voting, shall not be allowed 1o participate in

discussion about the matrer.  (Ord.92-39¢A)

§ 4, 1992; Ord, $6-22(51 § I{part). 1936).

This language is nearly identical to the similac
prohibition in HCC 1.24,040(g}, but also applies
fo the mayor.
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Cite 2s 925 P.2d 1013 (Alaska 1996)

impartial deeision-making: accuracy of deci-
sions, and the avoidance of the appearance of
impropriety, See¢ generally Mark W, Cordes,
Policing Bies and Comflicts of Interest in
Zoning Decisionmaking, 65 N.D. L.Rev. 161
(1989).

[20,211 Guided by these basic policy con-
cerns, we conclude that the following analvsis
should be zpplied in determining the effect of
a conflicted vote. Initially the court must
determine whether 2 member with a disquali-
fving interest cast the decisive vote. If so,

the ordinance must be invalidated. Carney, -

785 P.2d at 549. If the ordinance would have
passed without the vote of the conflicted
member, the court should examine the fol-
lowing three factors: (1) whether the mem-
ber disclosed the interest or the other council
members were fully aware of it; (2) the
extent of the member's participation in the
decision; and (3) the magnitude of the mam-
ber's interest. " The first two factors squarely
bear on the aceuracy of the council's decision.
All three facters directly relate to any ap-
pearance of improptiety.

22-24] If the interest is undiselosed, the
ovrdinance will generally be invalid; it can
stand only if the magnitude of the member's
interest, and the extent of his or her pardc.
ipation, are minimal. If the interest {s dis-
closed, the ordinance will be valid unless the
member’s interest and participation are so
avert as to creat2 an intolevable apneavance
of impropriety. The party challenging the
ordinance bears the burden of proving its
invalidity. We recognize that this analysis is
more difficult to apply than the vote-counting
and automatic invalidation rules. Simple to
apply, those rules are unacceptably rigid.

[253]1 The factual record before us is not
s0 clear that we can decide as a matter of law
whether invalidation is appropriate. The
record does not reveal whether the other
council members had actual knowledge of
Sweiven's interest. While Sweiven’s interest
in his lot, where he lived and worked, was
open and obvious, this is a matter of potential
fuctual dispute to be explored on remand.
Likewise, we cannot weigh the extent of

" Swelven's participation or say whether it may

have affected the outcome of the measure.

Nor does the record establish. whether
Sweiven was likely in the foreseeable future
to realize any significant appreciation from
the reclassification by selling or servicing
motor vehicles or by selling his lot to some-
one who intended to do so.
remand so that the superior court, applying
the analysis discussed above, can determine
whether Ordinance 92-18 must be invalidat-
ed.
vl

C. Public Interest Litigant Status

(26] The superior court found that Gris-
wold was not a public interest litigant. That
finding was clearly erroneous because Gris-

wold met all four criteria of a public interest -

litigant in this case: (1) his lawsuit was de-
signed to effectuate strong public policies;
(2) if Griswold succeeded. numerous people
would have benefited from the lawsuit; (3)
only a private party could be expected to
bring the action: and {4} Griswold lacked
sufficient economic ineentive to bring tha
lawsuie i it did not also involve issues of
general importance. See Oceanview Home-
ouners Ass'n. Ine. o Quadrant Constr. and
Eng'g. 630 P.2d 793, 799 (Alaska 1984) (citing
Kenai Lumber Co. v. LeRescle, 646 P.2d 213,
22223 (Alaska 1932)).

In Oceanview. the plaintiff was a home-
owners' nzanciation which obiected ta a Zon-
ing Board of Appeals decision to set aside
orders issued by the Zoning Enforcement
Office of the Anchorage Department of Pub-
lic Works. These orders restricted improve-
ments to and the use of 1 private airstrip
located in 2 residential area.
795, We held that the homeowners' associa-
tion was a public interest litigant. [d. az 799,
We found that “Oceanview’s appeal was de-
signed to vindicate a strong public policy in
effectuating zoning ordinances, that numer-
ous people in the area would have benefited
had it succeeded, and that only a private
puarty could have been expected to bring the
appeal.” Id _ ;

The superior court stated that “it is hard
to see how declaring a valid legistative enact-
ment ‘ilegal’ would beof benefit to anyone.”

That statement misappreherds the meaning
of the public interest litigant ¢riteria and has.:.
no application here. Griswold's appeal was-

We therefore

650 P.2d at-
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designed to vindicate the strong public policy
of ensuring that zoning ordinanees are not
arbitrary or capricious. This public policy is
quite similar io, and at least as important as,
ensuring that zoning ordinances are properly
enforced. The importance of this issue to
the general public is evidenced by the consid-
erable amount of public cormment regarding
the passage of the Ordinance, prompting one
planning commissioner to state, “[tJhe car lot
deal drew as mueh publie corumnent as any-

‘thing we (planners) have had but the sign

ordinance.” Likewise, just as the QOceanview
suit. benefited at least the commumity of
homeowners, Griswold’s suit was intended to
benefit the entire community of Homer, es-
pecizlly those wha live, shop, and aperate
small businesses in the CBD, by challenging
the City’s alleged arbitrary deviation from its
zoning plan, It is also true in this case, asin
Oceanview, that only private citizens can be
expected to bring suit against 2 municipality
for a zoning violation of this nature, not
because the issue is not one of genaral impor-
tance, as the superior court stated, but be-
cause the defendant in this case is the publie
entity which would normally be enforcing
Homer's zoning coda.

Only the fourth component of tha public
interest litigant test appears even arguable.
That criterion requires that the public inter-
est litizant not have “sufficient economic in-
centive to bring the lawsuil even if it involved
only narrow issues lacking genernl impor-
tance.” Griswold lives in the CBD and owns
an automobile repair shop on a lot located in

the CBD but not included in the reclassified -

area. He thus continues to be restricted by
his “grandfather” status in the operation of
his business, and may lose his rights if he
ceases operation for more than one year.
The superior court agreed with Griswold that
“any economic advantage he might have
gained, if successful, was slight.” The court
neverthetess found that this fact “does not
poviate the fact that one of {Griswold's] pri-

mavry motives in pursuing this litigation was -

to achieve this goal.” Thus, the court found
that even a “slight” econamic gain can be
sufficient to constitute a plaintiffs primary
motivation in bringing a lawsuit. Neither
case law nor the record in this vase supports
the court’s finding.
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In Oceanview we found that the home-
owners' association which claimed that the
“immediate effact’ of the {adverse zoning
board] decision is to deny or diminish the
value of real property owmed or leased by
appellant” was nevertheless a publie interest
litigant, citing Oceanview's “consistent em-
phasis on health and safety to the virtual
exclusion of economic concerns.” 680 P.2d at

799 n. 3. Likewise, in this case, Griswold’s -

emphasis was always on the harm to the
cornmunity, the importance of public account-
ability, and fairness in municipal government.
Griswold stated in 2 sworn affidavit that he
did not have any expectation of financial gain
as 2 result of filing the lawsuit. He wrote a
letter to the Homer Advisory Planning Com-
mission stating that he opposed rezoning any
areas of the CBD to GCI. These facts are not
contestad, Moreover, it appears that Gris-
wold only discussed the exclusion of his own
lot to fllustrate the equal protection problems
and arbitrariness inherent to spot zoning
cases, and to demonstrate his standing, dis-
puted by the City early in the suit, to bring
this lawsuit. Se¢g¢ id. (stating that appellant’s
claim of standing due to immediate economic
harm is “not symonymous with ‘economic in-
centive'™). The court's emphasis en Gris-
wolds “pelitical motivation” also conflicts
with its tinding that the hope of slight eco-
nomic guin was Geiswold's primary motiva-
tion. '

Griswold satisfles Alaska's four-factor pub-
lie interest litigant test. We consequently
hold that he is a public interest litigant.

IV. CONCLUSION

We hold that Ordinance 92-18 does not
constitute spot zoning, and eonsequently AF-
FIRM that aspect of the judgment below.
We hold, however, that council member
Sweiven had 2 conflict of “interest which
should have disgualified him from participat-
ing in consideration of the Ordinance. We
consequently REVERSE the court’s finding
that there was no conflict of intercst and
REMAND so the superior court can deter-
mine whether the Ordinance must be invali-
dated. We also REVERSE that portion of

ek i
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GRISWOLD v. CITY OF HOMER
Citeas 923 P2d 1013 (Aaska 1996)

remedy given the factual context of this case.
Central to my differing analysis are the pro-
visions of the Homer City ordinances which
address the sithject of conflict of interest. . In
my view, the court’s analysis ignores that .
part of the Homer Municipal Code 1.12.030,
which states:

the judgment imposing costs and fees on
Griswold.

RABINOWITZ, Justice, dissenting in part.

I believe it is of particulay significance that
Sweiven participated in the discussion of and
voted for Ordinance 92-18. As the court
obsetves, this ordinance does not directiy
aifect all of Homer, ot even a large segment
of the City or an entive class of its citizens,
More particularly, the ordinance directly af-
feets only thirteen lots, ineluding Sweiven's
own, out of approximately 500 lots located
within the Central Business District. The
record further reveals Sweiven's belief that
Ordinance 92-18 would increase the value of
his property. Indeed Sweiven explicitly stat-
ed that “(the proposal] would increase ihe
tax base and property values” of the area
when recommending the Limited Rezone to
the planning commission.t

Based on the foregoing, the court correctly
concludes that “Sweiven had a ‘substantial
financial interest’ within the meaning of HCC
112.010(2) %] in a reclassifieation which
would increase the permissible uses of his
praperty.... The superior court's finding
that Sweiven did not have a disqualifying
condliet of interest is clearly erroneous.” Op.
at 23, 23,

. My disagreement with the court’s opinion
goes to its discussion of the effect of Sweiv-
en's eonflict of interest and the approprisie

1. The court nores;

.The recerd reflects that wher Sweiven was
advocaling rezoning the entire .CBD, he was
quoted in the Homer News as stating: “Even
my awn business. [ can’t sell my business, but
I @an sell my building, and sameone who
wanls to put a VW repair shop therc—he
eant.... It's ot just me. This gives every.
body in town a lot more options as far as
sefling their business.” Finally, Sweiven re.
frained Fom voting an Ordinance 9413,
which would have repealed Ordinance 92-13,
on the ground that he had 2 potential conflict
of interest.
Op. aL 27.

2. A¢ all times relevant to the ease at bar, HCG
1.12.010() defined "substantizl financial inter-
est” as follows:

o .
L. Aninterest that will result in immediate
financial gain; or
2. -Aa interest that will cesult in Hnancial
gain which will gecur in the reasonably fore-
seeable future.
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A City Councilmember or Mayor with a
conilict of interest under section 112,020
shall so declare to the body as,a whole and
ask to be excused from voting on the mat-

ter. However, a City Councilmember. or -

Mayor with a conflict of interest, regard-
less of whether excused from voting, shall
not be allowed to participate in discussion
about the matter. (Ord.92—49(A) § 4,
1992 Ord. §6-22(S) § i(part), 1986).[ %)

The City of Homer, as exﬁréésed in section

1.12.030 of its Code, has adopted a policy -
which flatly contradicts the court’s statement
that

(t)he vote and participation of a conﬂicted
member will not invariably alter the votes -

of other members or affect the merits. of

the council’s decision. This is especially
bue I the conflict is disclogsed or well
known, allowing other members to assess
the merits of the conflicted member’s com-
ments in light of his or har interest.

Regardiess of the wisdom of the City of
Fomer's legislative enacunent barring con-

(HCC 1.12.040 has subsequently been amended.)

HCC 112,020 provides: ‘

A Cizv Councilmember or Mayor with a sub.

stantial financial interest in an official action

o be taken by the Council has a conflict of

interest. (Ord.92—9(A) § 3; 1992; Ord 86— -
2:{S) § lpary). 1986). ‘

HCC 1.12.040 provides:

The Mayor or, in his absence, the Mayor Pro-
Tem or other presiding officer, shall Atle on a

request by a City Councilmember to be ex.

cused from voting on a matter because of a
declared conBlict of interest, The Mayor Pro..
tem ar other presiding officer stiall rule on a

request by the Mavor to be excused from par-
ticipating in 2 matter because of a declared

conflict of faterest, (Ord.92—49¢4) § 5, 1992:
Ord. 34-22(3) § t{pact), 1984).

HCC 1.12.030 further provides:

A decision of the Mavor or other presiding

officer undue Section 1.12.040 may be overrid,

den by a majerity vote of the City Council.-
(Ord.86-22(Sy § I(part), 1985). i
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flicted council members’ participation in deci-
sions,’ the fact remains that the City of
Homer has expressly adopted 2 rule specifi-
cally prohibiting conflicted council members
from taking part in discussion or voting on
the matter of interest. In fact, the prohibi-
tion on discussion is move stringent than the
rule on voting—even when the “Mayor or
other presiding officer” decides that the
member need noi be excused from voting,
and even when the council chooses not to
override that decision by a simple majority
vote, the member is nonetheless forbidden te
participate in the discussion.

The rule adopted by the court pays no
heed to this participation ban contained in
the City of Homer's municipal code, The
portions of the court’s rule which conflict
with the express non-participation policy of
HCC 1.12.030 are the following:

If the interest is undisclosed, the ordindnce

will generally be invalid; i can stend only

i¥ the magnituda of the member's interest,
and the extent of his or ker participation,
are minimal, I the interest is disclosed.
the ordinance will be valid unless the
mentber’s inlerest and participalion are sv
great as to creale an tnlolerchle appear-
axce of impropriety.
(Empbasis added.) In shorr, the court's rule
would permit a conflicted council member to
purticipate in the discussion of a matter be-
furs the body responsible for offieial action in
cases where the conflicting interest has been

4. This court has consistently held that it is not
our function to question the wisdom of legisla-
tion. Universits of Alaska v. Geistawuts, 666 P.2d
424, 428 (Alaska 1933): Alaska [ntersiare v
Houston, 336 P.2d 618, 621 (Alaska {978).

5. See generally Mark W. Cordes, Policing Bias
and Conflict of [nterest in Zoning Decisionmak-
ing, 63 N.D. L.Rev. 141 (1989). Here the author
writes in part:

The second and moce common provision is
te prohibit participation whea a conflict of
interest exists. The rationales behind this are
obvious. Although disclosure has some re-
straining elfect, a significant conflice might still
affect the substantive outcorme of a decision.
More impormantly, perceptians of faimess and
legitimacy are only parily addressed by disclo-
sure,

For these reasons disqualilication rather
-than disclosure is the preferable approach, Al
though in some instances disclosure might ad-
equately address the need for impartialiey, in
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disclosed, or where the conflicting interest is
undiselosed and the conflicted member’s par-
ticipation does not create an intolerable ap-
pearance of impropriety.

Although the court's formulation might
well be adopted as a general rule, I think it
inappropriate to do so in the face of an
ordinance completely prohibiting partie-
ipation by any city council member with a
substantial conflicting interest in the subject
maiter of a proposed ordinance. In this
regard, it is noteworthy that HCC 1.12.030 is
not couched in terms of de minimis levels of
participation. On the contrary, it imposes a
complete ban on the conflicted member’s par-
ticipation.

Given the participation ban imposed by
HCGC 1.12.030, Sweiven's conflict generating
significant financial interest, and Sweiven’s
participation in the discussion of Ordinance
§2-18, I conclude that the appropriate reme-
dv is invalidation of the ordinance.

As the court recognizes, a council mem-
her's role in the adoption or rejection of an
ordinznce cannot necessarily be measured
solely by that member's vote. A conflicted
member’s participation in discussion and de-
bata culminating in the final vote may infiu-
ence the vnies nf the memher's enlizagues.
The court also appropriately recognizes that
the integrity required of public office holders
demands that even the appearance of impro-
priety be avoided.’ '

many instances it will only be partiaily effec.
tive. The inconvenience of adjusting to the
disqualification of 2 decisionmaker s not so
great a5 to justify the threat w0 accuracy and
legitimacy posed by the requirement of mere
disclosure, |

Beyond determining what effect a conflict of
interest should have on a particulac decision-
maker is what judicial remedies should be
available when a zoning decision in fact in-
volved an improper conflict of interest. In
these instances in which the biased decision-
maker casts a dispositive vote, couris have
consistently invalidated the decision. This
seems appropriate in that both accuracy and
legitimacy concerns are clearly threatened
when a decision appears to turn on the vote of
a self-interested decistonmaker,

. A more difficult issue is whether the partic-
ipation of a conflicting member whose vote
was not determinative to a decision should
also vesult in invalidation. This might occur in
two general situations. First is wheee the

-
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Cite as 923 P.2d 1033 {Alaska 1996)

Guided by these principles and the City of
Homer's explicit ban on a conflicted mem-
ber's participation, I respectfully dissent
from the court’s remedy. Rather than re-
mand this issue, [ wonld hold Ordinancs 92—
18 invalid because of council member Sweiv-
en's participation.”

==

Jerry MADDOX, Appellant,
V.
RIVER & SEA MARINE, INC., Appellee.
No. S-6582.
Supreme Court of Alaska,

Nov. 8, 1996.

Buyer of used boat and traifer brought
negligence action against seller to recover for
injuries sustained when attempting to detach
boat and wailer from vehicle, with buyer
alleging that seller had duty to wara of dan-
gerous condition oreated 0y uiegedly mis-
matched boat and trailer. The Superior
Court, Third Judicial District, Kenai, Charles
K. Cranston. J., granted summary judgrment

tainted vote was numerically unnecessary for
the decision. Courts have evenly split on this
issue, with a slight majerity favoring invalida.
tion. Ceurts refusing to invalidate such deci.
sions have primarily reasoned that even with-
out the tainted vote the decision would have
cceurred anyway and therefors invalidation is
improper. In this sense the threat to accuracy
and legitimacy concerns s arguably de minim-
is when the paricular vote is apparently not
crucial to a decision. In particular, legitimacy
concerns ars less threatened when a decision
appedrs inevitable, As a rosult, the adminis-
trative burden of invalidating and remanding a
decision oulweighs any threat 1o substantive
results and pereeptions of faimess.

Despite these distinctions, several strong
reasens exist for invalidating decisions cven
when a tainted deeisionmaker’s vote was nu-
merically unaccessary for the decision. First,
ceurts invalidating such decisions have noted
that collegial decisionmaking ideally involves
the exchange of ideas and views, often with the

—%r 1

to seller, and buyer appealed. The Supreme
Court, Carpeneti, J. pro tem., held that mate-
rial facts issues existed as to foreseeability
and causation, as well as to seller’s open and
obvious danger defense.

Revarsed and remanded.

Eastaugh, J., dissented and filed opinion.

1. Judgment &=131(33)

"As a general rule, issues of negligence
are not susceptible to summary judgment
due to the highly circumstantial judgzments
required in their determination, but should
be resolved by trial in the ordinary manner.

2. Negligence &2

Cancept of “duty” in negligence encom-
passes a broad range of policy considerations
underlying the determination when. and to
what extent, an individual should bear the
costs of a ziven activity.

3. Products Liability ¢=23.1

Seller must shoulder some responsibility
for the costs imposed by defactive or danger-
ous product,

b

4. Nezligence &0

Ambit of one's duty does not extend
‘beyond foreseeable consequences.

{ntent of persuading toward a panticular posi-
tion. The actual contribution of any particular
decisionmaker cannot be measured with preci-
sion. but frequently extends significanty be-
yond the actual vote cast. For this reason, a
signiiicant threat 10 accuracy can exist even
when a particular vote was numerically unnec-
essary for the decision,

For similar reasons legitimacy concerns also
exist even when a vote is numecicaily unneces.
sary. Although legitimacy concerns ace less
substaniial in such ¢ircumstances, the percep-
Hon of collegial decisionmaking and the poten-
tial influence of a tainted decisionmaker on
others would violate "appearance of faimess”
standards, Thus, for both accuracy and legiti-
macy reasons the betler view is that even when
a vate is aumerieally unaecessacy for 3 deci-
sion courts should sill invalidaze it.

Id, 2t 214-214 {footnotes omitted),

&. I note my agreement with the court’s other
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= City of Homer
Planning & Zoning  Teephone  (907) 235-8121

491 East Pioneer Avenue Fax (907) 235-3118
Homer, Alaska 99603-7645 E-mail Planning @ci.homer.ak.us
: Web Site www.cl.homer.ak.us
STAFF REPORT PL 11-26
TO: Homer Advisory Planning Commission

THROUGH: Rick Abboud, City Planner

FROM: Julie Engebretsen, Planning Technician
MEETING: March 2, 2011

SUBJECT: Draft Ordinance 11-xx East End Mixed Use District

Requested action: Please summarize the outcome of the work session discussion during
the regular meeting, and make any motions during the regular meeting, so there will be a
written record of your work.

1. Line 114 — More than on building containing a principle permitted use on a lot. Please discuss
whether this should remain a conditional use, or if it should be permitted outright. Recall that more than
- 8,000 square feet of building area, or 30% lot coverage, will also trigger a conditional use permit (line
156). Please make a motion if the Commission would like this to be a permitted rather than a conditional
use. '

2. Line 120- allowing mobile homes as a conditional use. The Commission discussed mobile homes at
the last work session but did not reach a clear consensus. Please further discuss this issue and make a
motion to remove mobile homes if that is the desire of the Commission.

3. Line 160 - Large retail and wholesale size limits. The store size limits in the ordinance are the same
that are in effect now in GC1 for the East End Road area: 75,000 square feet - or about double the size
of the Gear Shed. If the Commission wants to change this number, please make a motion.

4. Line 180 — screening from dwelling units, Staff drafted language based on Commission discussion.
At the last work session, the Commission discussed the nuisance requirements for 21.59.010, (g)(2). The
code requires screening of materials and storage from residential zones (which the Commission wanted
to keep) and screening from lots that had a lawful dwelling unit. Since this is a mixed use district, a
dwelling unit could be a single family home or an apartment in a commercial building. Code could be
interpreted to mean that if a home/dwelling is constructed, an existing business would then need to
screen their operations from the home, even though the business was there first. The Commission agreed
this district is primarily a business district and businesses should not have to screen operations after the
fact if someone decides to build next door.

PAPACKETS\PCPacket 201 1\Ordinance\EEMURSR 11-26 EEMU Ordinance March 2 2011.doc
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SR 11-25

Homer Advisory Planning Commission
Meeting of March 2, 2011

Page2of2

Future meeting discussion topics:

1. Landscaping requirements along East End Road. Please take a drive and observe what sticks out
as attractive and unatiractive to you. Remember, only the south or downhill side of the road is in
the City of Homer.

2. Is there a way to slant this district towards commercial uses, so it does not become a mainly
residential district over time? Is too much residential use a likely future problem?

STAFF COMMENTS: :
When the Commission feels the ordinance is ready for thorough public review, we can discuss a more

firm plan for public participation.

STAFF COMMENTS/RECOMMENDATIONS:
Review items 1-4 and make any amendments by motion. Summarize any work session discussion on the
record during the regular meeting. '

ATTACHMENTS.

1. Draft ordinance 3/2/2011 version

PAPACKETS\PCPacket 201 1\Ordinance\EEMINSR 11-26 EEMU Ordinance March 2 2011.doc
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March 2, 2011 DRAFT

Chapter 21.27

EEMU East End Mixed Use District

21.27.010 Purpose
21.27.020 Permitted uses and Structures

21.27.030 Conditional Uses and Structures

21.27.040 Dimensional requirements
21.27.050 Site and Access Plans

21.27.060 Traffic Requirements.

21.27.070 Site Development Requirements.
21.27.080 Nuisance standards.

21.27.090 Lighting Standards.

21.27.010_Purpose. The East End Mixed Use (EEMU) District is primarily intended to provide

sites for businesses that require direct motor vehicle access and may require larger land area.
The district is meant to accommodate a mixture of residential and non-residential uses with
conflicts being resolved in favor of non-residential uses.

21.27.020 Permitted uses and structures. The following uses are permitted outright in the East
End Mixed Use District, except when such use requires a conditional use permit by reason of
size, traffic volumes, or other reasons set forth in this chapter.

a.

me e T

L

Auto, trailer, truck, recreational vehicle and heavy equipment sales, rentals, service and

repair, )

Auto fueling stations and drive-in car washes;

Building supply and equipment sales and rentals;

Lumberyards;

Garden supplies and greenhouses;

Boat and marine equipment sales, rentals, manufacturing, storage yard, service and

repair;

Welding and mechanical repair;

Restaurants, including drive-in restaurants, clubs and drinking establishments;

Religious, cultural, and fraternal assembly;

Studios

Personal services

Agricultural activities, including general farming, truck farming, livestock farming,

nurseries, tree farms and greenhouses provided that:
Other than normal household pets, no poultry or livestock may be housed and no
fenced runs may be located within one hundred feet of any residence other than
the dwelling on the same lot,

. Storage of heavy equipment, vehicles or boats over 36 feet in length as-an-aeccssory-nse

B P -
’

Plumbing, heating and appliancé service shops,
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45
46
a7
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
20
81
82
a3
84
g5
86
87
88
89
20

o. Home occupations, provided they conform to the requirements of HCC § 21.51.010
p. Mortuaries and Crematorinms;

q. Open air businesses;

r. Parking lots and parking garages, in accordance with HCC Chapter 7.12.

s: Manufacturing, fabrication and assembly and assembly ; ies;

SIS E DAzt pre

. equ L devices,

t. Retail businesses;

u. Trade, skilled or industrial schools;

v. Wholesale businesses, including storage and distribution services incidental to the
products to be sold;

w. Parks and open space;

x. Warchousing, commercial storage and mini-storage;

Recreational vehicles, subject to the standards set out in HCC § 21.54.320.

Dry cleaning, laundry, and self-service laundries;

aa. Mobile food services;

bb. Day care homes; 1l outdoor play areas must be fenced and provided that a conditional
use permit was obtained for the dwelling, if required by HCC § 21.27.030

cc. Rooming house and bed and breakfast, provided that a conditional use permit was
obtained for the dwelling, if required by HCC § 21.27.030

dd. Dormitory

ee. As an accessory use, one small wind energy system per lot

ff. Production, processing, assembly and packaging of fish, shellfish and seafood products;

ge. Construction, assembly and storage of boats and boat equipment;

hh. Research and development Iaboratories;

it. Storage and distribution services and facilities, including truck terminals, warehouses and
storage buildings and yards, contractors’ establishments, lumberyards and sales, or
similar uses;

jj. Underground bulk petroleum storage;

kk. Cold storage facilities;

11. Mobile commercial structures;

mm. Dwelling units located in buildings primarily devoted to business uses;

nn. Update HERE for final district uscs....this is a placeholder for now! Customary
accessory uses...(Include residential uses like too!)Accessory uses to the uses permitted
in the EEMU district that are clearly subordinate to the main use of the lot or building,
such as wharves, docks, restaurant or cafeteria facilities for employees; or caretaker or
dormitory residence if situated on a portion of the principal lot: provided that separate
permits shall not be issued for the construction of any type of accessory building prior to
that of the main building.( other code examples: k. Custorary accessory uses to any of the
permitted uses listed in the X district, provided that no separate permit shall be issued for the
construction of any detached accessory building prior te that of the main building. Needs
tweaking for open air fand uses..ie a too] or storage shed on a lot used for equipment storage)

00, Taxi operation; '

pp. Itinerant merchants, provided all activities shall be limited to uses permitted outright
under this zoning district;

qqg. Public and private stables;

W=
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. The outdoor harboring or keeping of dogs, small animals and fowl as an accessory to a

residential use in 2 manner consistent with the requirements of all other provisions of the
Homer City Code and as long as such animals are pets of the residents of the dwelling
and their numbers are such as not to unreasonably annoy or disturb occupants of
neighboring property;

21.27.030 Conditional uses and structures. The following uses may be permitted in the
East End Mixed Use District when authorized by conditional use permit issued in
accordance with HCC Chapter 21.71:

Construction camps;

Extractive enterprises, including crushing of gravel, sand and other earth products and
batch plants for asphalt or concrete; (should better spell out noxious uses such as batch

plants from more benign uses like sand pile storage for contractors who provide sanding -

services) (stockpile OK)(screenflandscape for new structures on EERoad)
Bulk petroleum product storage above ground;

Planned unit developments,

Junk yard;

Kennels;

Public utility facilities and structures;

Impound yards; (allow outright w screening? Stuff is supposed to move in an impound

yard as opposed to leng term storage in a junk yard?)

Shelter for the homeless, provided any lot used for such shelter does not abut an urban,
rural or office residential zoning district;

More than one building confaining a permitted principal use on a lot. Allow outright?
Day care facilities; provided, however, that outdoor play areas must be fenced.

Group care homes and assisted living homes.

. Indoor recreational facilities;

Outdoor recreational facilities.

Multiple-family dwelling, only if the structure conforms to HCC § 21.14.040¢a)(2)
Single family and duplex dwellings, including mobile Home
Townhouses;

Other uses approved pursuant to HCC § 21.04.020.

21,27.040 Dimensional requirements. The following dimensional requirements shall apply to all
structures and uses in the East End Mixed Use District:

a. Lot Size.

1. The minimum ot area shall be 40,000 square feet in areas not served by public sewer

and water.

2. Bach lot shall contain a minimum of 20,000 square feet if one of the following

conditions exists:

i. The lot is served by public water supply approved by the State Department of -

Environmental conservation; or
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granted that would allow a building to exceed the limits of these subparagraphs (e)(1}, and (2)

ii. The lot is served by public or community sewer approved by the State
Department of Environmental Conservation. :

3. Bach lot shall contain 2 minimom of 10,000 square feet if the lot is served by both
public water and sewer that satisfies both conditions of subsection (a)(2).

b. Building Setbacks.

1. Buildings shall be set back 20 feet from all dedicated rights-of-way, except a3 allclﬁved
by subsection (b)(3);

2. Buildings shall be set back from all other lot boundary lines according to the number
of stories as follows: . -

b. Building Setbacks.

1. All buildings shall be set back 20 feet from all dedicated rights-of-way. Alleys
are not subject to a 20 foot setback requirement. The setback requirements from any lot line
abutting an alley will be determined by the dimensional requirements of subparagraphs (2) and
(3) below; )

2. Buildings shall be set back five feet from all other lot boundary lot lines unless
adequate firewalls are provided and adequate access to-the rear of the building is otherwise
provided (e.g., alleyways) as defined by the State Fire Code and enforced by the State Fire
Marshal;

3. Any attached or detached accessory building shall maintain the same yards and
setbacks as the main building.

4, Adjacent to those rights-of-way that lead to Kachemak Bay and have been determined
to be unsuitable for road construction by Resolution of the City Council, all buildings shall be set back
from the boundary of the right-of-way according to the number of stories as provided in subsection (b)(2).

¢. Building Height. The maximum building height shall be 35 feet.
d. No lot shall contain more than 8,000 square feet of building area (all buildings combined), nor
shall any lot contain building area in excess of 30 percent of the lot area without an approved
conditional use permit.

e. Building Area and Dimensions - Retail and Wholesale.

1. The total square feet of floor area of retail and wholesale business nses within a
single building shall not shall not exceed 75,000 square feet.

2, No conditional use permit, Planned Unit Development, or variance may be
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and no nonconforming use or structure may be expanded in any manner that would increase its
nonconformance with the limits of subparagraphs (e)(1), and (2).

f. Screening. When one or more side or rear Iot lines abut land within an RO, RR, or UR district
or when a side or rear yard area is to be used for parking, loading, unloading or servicing, then
those side and rear yard areas shall be effectively screened by a wall, fence, or other sight-
obscuring screening. Such screening-shall be of a height adequate to screen activity on the lot
from outside view by a person of average height standing at street level.

21.27.050 Site and Access Plans. a. A zoning permit for any use or structure within the East
End Mixed Use District shall not be issued by the City without a level one site plan approved by
the City under HCC Chapter 21.73.

b. No zoning permit may be granted for any use or structure without a level two right-of-way
access plan approved by the City under HCC § 21.73.100.

21.27.060 Traffic Requirements. A conditional use permit is required for every use that is
estimated or expected to generate traffic in excess of the criteria contained in HCC § 21.18.060.

21.27.070_Site Development Reguirements. All development on lands in this district shall
conform to the level two site development standards set forth in HCC § 21.50.030

21.27.080 Nuisance standards. The nvisance standards of HCC § 21.59.010(a)through (g)(1)
apply to all development, uses, and structures in this zoning district. Open storage of materials
and equipment is permitted, subject to these exceptions and conditions:

(a) If a ot abuts a residential zoning district

unity any outdoor storage of materials and equipment on the lot must be screened from the
residential Jet-e¢ district by a wall, fence, or other sight-obscuring material, The screen must be a
minimum of eight feet in height. e

21.27.090 Lighting Standards. The level one lighting standards of HCC § 21.59.030 apply to all
development, uses, and structures in this zoning district.

Section 2. The official zoning map as drafted of the East End Mixed Use Zoning
District dated (attached exhibit A) shall consist of the originally proposed
properties and adjoining properties which may by request be included. The City Clerk is
authorized to sign the map and adhere to the requirements set forth in the Homer City Code,
Section 21.10.030 (b).
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= City of Homer
Planning & Zoning  7elephone  (907) 235-8121

491 East Pioneer Avenue Fax (907) 235-3118
Homer, Alaska 99603-7645 E-mail Planning @ci.homer.ak.us
Web Site www.cl.homer.ak.us
STAFF REPORT PL 11-27
TO: Homer Advisory Planning Commission

THROUGH: Rick Abboud, City Planner

FROM: Julie Engebretsen, Planning Technician

MEETING: March 2, 2011

SUB.]ECT Draft Ordinance 11-xx Amending Homer City Code 21.61.040 Nonconforming
uses; regarding the effective date of the restriction on enlarging, increasing or
extending nonconforming uses.

GENERAL INFORMATION

Staff found an inconsistency in city code, when reviewing the nonconforming section of the HAPC
policies and procedures manual. The City Attorney drafted an ordinance to clarify city code as it applies
- to the expansion of nonconforming uses. Code will now be clear on the timeframe when expansion was
legal, and when it became illegal.

In 2008 during the technical code rewrite, the code was changed so that nonconforming uses could not
expand. Prior to 2008, nonconforming uses could expand on the original lot. Our current code, enacted
in 2008, contradicts this by stating that a use may not expand to occupy a greater area of land, or another
portion of the lot, than when it became nonconforming. So, any legal expansion that did occur between
when the use became non-conforming; and 2008, appears to be in conflict with code.

The 2008 rewrite does not change the fact it was legal to expand a nonconforming use prior to 2008. Its
just confusing now when we read the code and have to go back to trace the change in code over time, It

will be much clearer for staff, the Commission and the public for the code to state exactly when the
ordinance changed, and nonconforming uses could no longer be expanded.

STAFF COMMENTS/RECOMMENDATIONS:

Planning Commission discuss the draft ordinance and forward to public hearing.

ATTACHMENTS

1. Draft ordinance
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CITY OF HOMER
HOMER, ALASKA
Planning
ORDINANCE 11-

AN ORDINANCE OF THE CITY COUNCIL OF HOMER, ALASKA,
AMENDING HOMER CITY CODE 21.61.040, NONCONFORMING USES;
REGARDING THE EFFECTIVE DATE OF THE RESTRICTION ON
ENLARGING, INCREASING OR EXTENDING NONCONFORMING USES.

WHEREAS, Ordinance 08-29, which rewrote the City of Homer Zoning Code, became
effective on August 12, 2008; and

WHEREAS, Ordinance 08-29 enacted a new restriction on nonconforming uses in HCC
21.61.040, which provided that a nonconforming use may not be enlarged, increased, or
extended to occupy a greater area of land than was occupied as of the date it became
nonconforming; and

WHEREAS, Because no such restriction on the enlargement, increase or extension of a
nonconforming use existed before August 12, 2008, FICC 21.61.040 should be amended to
clarify that it restricts only cnlargements, increases or extensions of nonconforming uses that
occur on or after that date,

NOW THEREFORE THE CITY OF HOMER ORDAINS:

Section 1. Homer City Code 21.61.040, Nonconforming uses, is amended to read as
follows:

21.61.040 Nonconforming uses. A nonconforming use may be continued so long as it
remains otherwise lawful, subject to the following provisions:

a. No nonconforming use shall be enlarged or increased, nor extended beyond the lot
that it occupied as of September 27, 1982, or to occupy a greater area of land than was
occupied as of the later to occur of

1. August 12, 2008; and
2. The date it became nonconforming;

b. No nonconforming use shall be*moved in whole or in part to any other portion of the

lot that was not occupied by the nonconforming use as of the later to occur of
1. August 12, 2008; and
2, The date it became nonconforming;

c. Any new structure built in connection with the nonconforming use must be in full
compliance will all applicable provisions of the zoning code and other laws then in effect.

d. If at any time a nonconforming use is abandoned, changed, discontinued, or ceases to
be the primary use of a lot, the use of that lot shall thereafter conform to the code provisions

[Bold and underlined added. PeletedJanguagestricken-throush:|
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Ordinance 11-

applicable in the zone in which the lot is located, and the nonconforming use shall not thereafter

be resumed or allowed to continue.

Section 2. This Ordinance is of a permanent and general character and shall be included

in the City Code.

ENACTED BY THE CITY COUNCIL OF HOMER, ALASKA, this

2011.

ATTEST:

JO JOHNSON, CMC, CITY CLERK

YES:

NO:
ABSTAIN:
ABSENT:

First Reading:
Public Hearing:
Second Reading:
Effective Date:

Reviewed and approved as to form:

Walt E. Wrede, City Manager
Date:

CITY OF HOMER

JAMES C. HORNADAY, MAYOR

Thomas F. Klinkner, City Attorney

[Bold and underlined added. Peletedlanguage stricken-through:]
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= City of Homer

N v
-CA 52 P\ Planning & Zoning  Teleprone  (907) 235-8121
M 491 Bast Pioneer Avenue Fax (907) 235-3118
Homer, Alaska 99603-7645 E-mail Planning @ci.homer.ak.us
Web Site www.cL.homer.ak.us
STAFF REPORT PL 11-28
TO: Homer Advisory Planning Commission

THROUGH: Rick Abboud, City Planner

FROM: Julie Engebretsen, Planning Technician

MEETING: March 2, 2011

SUBJECT: Draft Ordinance amending Chapter 21.34 Conservation District

GENERAL INFORMATION _ '

Staff has prepared a draft ordinance to amend the conservation district code. The changes are
recommended by the Comprehensive Plan, and also include a few issues staff has identified. This is not
a map amendment; only the zoning text will change. Zoning map changes will come at a future meeting,
probably after any text changes have been approved by the City Council.

. Homer’s current conservation lands are typically areas that have formal conservation easements, such as
the Exxon Valdez Oil Spill (EVOS) properties on the Spit and Beluga Slough, and sensitive lands such
as the Bridge Creek Reservoir. State owned lands at Overlook Park near Bluff Point, are also zoned
Conservation. In the future, the Comprehensive Plan also shows changing the Homer Airport Critical
Habitat Area (CHA) from General Commercial 2, to Conservation.

Staff has been thinking about this conservation ordinance, because it is related to the East End Mixed
Use District. The mapping changes (EEMU and Homer Airport CHA) are a big change and it would be
nice to be able to present them to the public reasonably close together. Then the public can see the whole
picture for this region of Homer. There are properties owned by nonprofits and private individuals that
may prefer to have Conservation zoning (over the adjacent residential districts). Amending the
conservation zone text to follow the recommendations of the comprehensive plan is a first step.

There are a few changes recommended in the ordinance. Changes include amending the purpose
statement, and conditional uses.

Purpose Statement
The current purpose of the district is to enhance and protect public lands. The result is that so far Homer

has not zoned any privately held lands as conservation, even if there are conservation easements on the
Iand. Examples include Moose Habitat Inc, and the Kachemak Heritage Land Trust (KHLT). Both
organizations own property near or adjacent to the Homer Airport CHA. The comprehensive plan
recommends allowing private property to be zoned conservation, and that is reflected in the draft

. ordinance.

?:\PACKETS\PCPacket 201 I\Ordinance\Conservation\SR 11-28 Draft Conservation Ord.doc
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Homer Advisory Planning Commission
Meeting of March 2, 2010

Page2 of 2

A note on conservation easements —

A conservation easement does not necessarily mean no development on a parcel. An easement might
include an area set aside for development, such as a future home site or agricultural activity. Staff does
not recommend that the presence of an easement is all that is required for inclusion in a conservation
zone. In the future, any changes to Conservation zoning need to be individually studied, as all rezones
are.

There are two purpose statements proposed in the ordinance. Staff requests the Commission pick one,
(and make any other desired changes)

Option A. A completely new statement mainly drawn from the Comprehensive Plan.

Option B. Keep the current statement with a few amendments.

Conditional Uses

Currently, the City of Homer potable water pump station on the reservoir is zoned conservation. It is
reasonable to expect future changes at the pump station over time. Curently the pump house is a
nonconforming use, and cannot be expanded, both due to the nonconforming code and because the
Bridge Creek Watershed Protection District does not allow expansion of nonconformities.. The
reservoir and pump house infrastructure are of major importance. Future changes could be handled
via 21.34.030 (d), other uses, or the Commission could amend the ordinance to allow public utility
facility and structures as a conditional use. Staff recommends allowing public utility facilities and
structures as a conditional use, as is shown in the draft ordinance. '

Staff recognizes that other utilities uses, such as cell phone towers etc, may not be appropriate.
Therefore language has been added to state: e. Public utility facilities and structures, limited to
uses and structures not more appropriate in a non-conservation zoned area. (The City Attorney
will review the ordinance prior and the exact wording will probably change). If the Commission
does not like the concept of allowing limited public facilities, or has other suggestions, please
discuss at the meeting!

STAFF COMMENTS/RECOMMENDATIONS:
Planning Commission discuss the draft ordinance and make amendments. Please choose which purpose

statement you prefer. Staff will forward the amended ordinance for attorney review. The Commission
will see the ordinance again prior to public hearing.

ATTACHMENTS

1. March 2, 2011 Draft Ordinance
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March 2", 2011 Draft Ordinance

Chapter 21.34
CO CONSERVATION DISTRICT
Sections:

21.34.01Q Purpose.

21.34.020 Permitted uses.

21.34.030 Conditional uses.

21.34.040 Dimensional requirements.
21.34.050 Site development standards.

Option A Purpose Statement:

New purpose statement, based on the 2008 Comprehensive Plan, with mention of
public utilities (more on that at the end of the staff report)...

The conservation district is applied to sensitive public and in some instances private
lands that are critical to the maintenance of fish and wildlife resources, serve
important watershed protection areas, or serve other key environmental functions.
These lands are to_be maintained in an undisturbed and natural state, except for
enhancement projects or limited public utility facilities and structures that provide

significant public benefit and cannot be reasonably located in another location.
Private landowners may agree to have this designation on their property. Acceptable
uses in this district include undeveloped open space, parks with passive recreation
activities and facilities (e.q.. wildlife viewing, nature walks, educational and
interpretive uses} and other uses that do not change the character of the land or
disrupt fish and wildlife. Passive recreation activities_are secondary to habitat
protection and enhancement.

Option B: Old purpose statement with a few changes

21.34.010 Purpose. The purposes of the conservation district are primarily to
identify, protect and enhance those publis-lands that have been identified by state or
federal agencies or the City of Homer as habitat critical to the maintenance of fish
and wildlife resources, watershed protection areas, and secondarily including parks
whose recreation activities and facilities are passive in nature, e.g., those activities
that include wildlife viewing, nature walks, educational and interpretive uses and
other uses that do not change the character of the land or disrupt fish and wildlife.

21.34.020 Permitted uses. The following uses are permitted outright in the
conservation district:
a. Fish and wildlife habitat protection and enhancement:-and

P:\PACKETS\PCPacket 2011\Ordinance\Canservation\Draft CONS ordinance.docx

111



47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67

Page 2 of 2

b. Marine-life and wildlife sanctuary or preserve

51.34.030 Conditional uses. The following uses are conditionally permitted in the
conservation district when authorized by conditional use permit issued in accordance
with HCC Chapter 21.71:

a. Pedestrian trails, including boardwalks and viewing platforms; and

b. Educational and interpretive displays and signs; and

¢. Parking lots incidental to a permitted or conditionally permitted use; and

d. Other conservation uses that will enhance the conservation district, approved by
the Planning Commission, provided, however, a finding of no adverse impact to the
integrity of the fish and wildlife resources and habitat must be_\found.

e. Public utility facilities and_structures, limited to uses and structures not more
appropriate in a non-conservation zoned area.

21.34.040 Dimensibnal requirements.
a. Lot width: Lot width is unrestricted.
b. Lot area: Lot area is unrestricted.

21.34.050 Site development standards. All development in this district shall comply
with the level one site development standards contained in HCC § 21.50.020.

PAPACKETS\PCPacket 2011\Ordinance\Conservation\Draft CONS ordinance.docx
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MANAGERS REPORT
February 28, 2011

TO: MAYOR HORNADAY /HOMER CITY COUNCIL
FROM: WALT WREDE

UPDATES / FOLLOW-UP

1. Fire Training Facility: The fire training facility has arrived in Homer and it is now
located at its new home adjacent to the Chip Pad on the Spit. HVFD is presently
looking into fencing the area for security reasons and finding the resources to
move the fire hydrant to the other side of the street for easier access. Chief Painter
is currently planning a “train the trainers” session to familiarize key people with
the facility and equipment. A dedication ceremony and open house will be held
later this Spring when it warms up a bit. We will keep you informed.

2. Bridge Creek Fire Mitigation Project: At the time this report was written, it was
looking increasingly likely that no work will take place this winter. The Spruce
Bark Beetle Program staff are extremely busy and no contracts for this project
have yet been executed. Further, recent snows have left us with a snow depth that
is not conducive to the operation of mechanized equipment. Things could change,
but at this point we are likely looking at some hand work and tree stock
assessment this summer, and more intensive mechanized work next winter. The
Borough has confirmed that the money will be available for the project again next
year.

3. Staff Turnover: Library Director Helen Hill has formally submitted her
resignation letter and will be retiring at the end of April. We are currently
advertising for the position and have been informed by members of the State
Library Board that they believe we will get some very qualified candidates. We
sure hope they are correct. This week I started the interview process for the
Personnel Director position. I am hoping to get someore in that position as
quickly as possible so that they can get some training and orientation with Sheri
before she departs at the end of April. Sheri is working hard to complete the parity
study before she leaves.

4. Potential Cuts to Borough College Funding: You may aiready be aware that
Mayor Carey has proposed eliminating Borough funding for the college system
on the Peninsula. He has also proposed eliminating tuition waivers for Peninsula
residents. One of the primary stated reasons for proposing this is that the Borough
needs money for the Homer landfill project. The voters authorized the Borough to
contribute up to one tenth of a Mil to the college system back in 1990. This year
the Borough contributed $637,570 to the University system. Of that amount,
$194,800 or about 31% came to the Kachemak Bay Campus here in Homer. Carol
Swartz, the local campus director reports that if eliminated, this funding would
directly affect core services such as GED programs, the college library, tutoring,
student advisors, testing, and more. It is my understanding that the City of Kenai
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has already adopted a resolution opposing this proposal and other Cities in the C
Borough are considering doing the same. Supporting the local college campus isa
big part of the City Comprehensive Plan and the College is a significant part of
the local economy. Please let us know if you would like to sponsor a resolution.
We can help draft it and get it on the next Council agenda.

. City Hall Expansion / Renovation: The Task Force, the Public Works Director,
and the contractors arc working very hard to keep us on the ambitious
construction schedule established by the Council. This project has taken priority
over others at the moment, as requested by Couneil. A construction contract has
been signed and a number of alterations have already been made to the draft site
and building plans based upon input from the staff, the départment heads, the
architect, the building contractor, and the Task Force. At its meeting on Tuesday,
the 22™ the Task Force reviewed preliminaty site and building plans, and a
preliminary cost estimate for accomplishing all of the items on the current “wish
list”. The contractor was looking for feedback on the general direction this is
project is taking so that we do not waste unnecessary money later on architectural
and planning work. The Task Force was presented with a very preliminary
spreadsheet showing what could be accomplished with the amount of money
available and what additional, identified priority items would cost. The Task
Force agreed that the additional items were very desirable and necessary and
encouraged us to continue planning as though those items would be included in
the final project budget. Accomplishing those items would save the City money in
the long run, The additional cost is about $275,000, much of which could be
accomplished with depreciation and energy efficiency funds. The Council C
members on the Task Force are hoping to bring the Council up to speed at this
meeting. The task force will receive costs estimates that are more refined at its
next meeting.

. Lobbyist: Things are working smoothly with the new lobbyist team so far. They
really enjoyed their visit to Homer. Please let me know how you would like to
receive their lobbyist reports (other that the status update on bills). You might
recall that the contract calls for regular updates on City priorities and what they
are working on. They could call in at Council meeting or just provide written
reports.

. Energy Efficiency: Work continues to take place on this project now that the
Council has approved both a project budget and a contract. We are reevaluating
one of the project items (high mast lights) based upon new information we
received. If we make any changes, it would simply mean that this item was
delayed on placed on hold and less money would be spent than authorized.

. TORA Agreements: Work is proceeding on all three of the TORA Agreements we
discussed at the last meeting. We hope to have the one regarding Spit parking
back before you soon.

. Staff Training: The City will be providing training this week to employees who
have daily contact with the public. The focus is on how to deal with difficult,
angry, emotional, harassing, or unstable citizens and customers. This occurs more
than you might think. The training will be geared toward providing professional
and helpful responses without aggravating the situation or causing it to
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deteriorate. Training will also be provided on coping skills and how to avoid
letting abusive and harassing clients affect your work, attitude, or state of mind,

10. Water and Sewer Rate Setting: As you know, the Council has decided to start
working on water and sewer rates at a workshop before the first meeting in April.
I think we will start out with a refresher on how rates are set now so everyone is
on the same page. The letter below from the Department of Commerce reminded
me that there are resources out there which could assist with this process if
Council wishes. As a reminder, the Department reviewed the City methods and
rate structure several years ago and determined that it was very good. A
University study reached the same conclusion. Regina also attended some training
this year on utility rate structuring and came back thinking that the City is in line
with recommended practices.

ATTACHMENTS
1. Certificate of Achievement for Excellence in Financial Reporting

2. Letter from Department of Commerce re: various types of training Assistance
3. Letter from DOT/PF re: Work on Lake Street
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