June 15, 2011 Cowles Council Chambers
5:30 P.M. 491 East Pioneer Avenue
Homer, Alaska

WORK SESSION
Advisory Planning Commission

AGENDA

1. Call To Order, 5:30 P.M.
2. Discussion of Items on the Regular Meeting Agenda

3. Staff Report PL 11-68, Draft Ordinance 11-XX, Sign Code
Amendments

4. Public Comments
The public may speak to the Planning Commission regarding matters on the work session
agenda that are not scheduled for public hearing or plat consideration. (3 minute time limit).

5. Commission Comments

6. Adjournment






HOMER ADVISORY PLANNING COMMISSION JUNE 15, 2011

491 E. PIONEER AVENUE WEDNESDAY AT 7:00 P.M.
HOMER, ALASKA COWLES COUNCIL CHAMBERS
REGULAR MEETING
AGENDA
1. Call to Order
2, Approval of Agenda
3. Public Comment

10.

The public may speak to the Planning Commission regarding matters on the agenda that are not
scheduled for public hearing or plat consideration. (3 minute time limit).

Reconsideration

Adoption of Consent Agenda

All items on the consent agenda are considered routine and non-controversial by the Planning
Commission and are approved in one motion. There will be no separate discussion of these items unless
requested by a Planning Commissioner or someone from the public, in which case the item will be moved
to the regular agenda and considered in normal sequence.

1. Approval of Minutes of June 1, 2011

2. Time Extension Requests

3. Approval of City of Homer Projects under HCC 1.76.030 g.

4. KPB Coastal Management Program Reports

5. Draft Decision and Findings for Conditional Use Permit (CUP) 11-10, Lot 5-A-1 Northern
Enterprises No. 1 Sub. At 5155 Kachemak Drive, Northern Enterprises Boatyard

Presentations

Reports

a, Staff Report PL 11-70, City Planner’s Report

Public Hearings

Testimony limited to 3 minutes per speaker. The Commission conducts Public Hearings by hearing a
staff report, presentation by the applicant, hearing public testimony and then acting on the Public Hearing
items. The Commission may question the public. Once the public hearing is closed the Commission
cannot hear additional comments on the topic. The applicant is not held to the 3 minute time limit.

A Staff Report PL 11-56, A Public Hearing in the Remand from the Board of Adjustment to the
Homer Advisory Planning Commission to consider new conditions regarding 1033 Skyline
Drive

B. Staff Report PL 11-72, CUP 11-06, 4721 Homer Spit Road, Central Charters Boardwalk

Expansion for HCC 21.28.030 (a) Restaurants and drinking establishments HCC 21 .28.030(1)
More than one permitted principal use on a lot, HCC 21.28.030(j)Planned unit development, and
HCC 21.28.040(d) More than 8,000 sf of building area

C. Staff Report PL 11-71, Draft Ordinance 11-xx, Conservation District

Plat Consideration

A. Staff Report PL 11-67, Oscar Munson No. 25 Goode Replat Preliminary Plat
CANCELED

Pending Business

A. Staff Report PL 11-68, Draft Ordinance 11-XX, Sign Code Amendments

B. Staff Report PL 11-69, Bylaws change to amend the meeting time



Planning Commission Agenda
June 15, 2011
Page 2 of 2

11. New Business

12. Informational Materials

A —CityManager's Repert~.____
13. Comments of The Audience

Members of the audience may address the Commission on any subject. (3 minute time limit)

14. Comments of Staff
15. Comments of The Commission

16. Adjournment
Meetings will adjourn promptly at 10 p.m. An extension is allowed by a vote of the Commission.
Notice of the next regular or special meeting or work session will appear on the agenda following
“adjournment.”



HOMER ADVISORY PLANNING COMMISSION UNAPPROVED
REGULAR MEETING MINUTES
JUNE 1, 2011

Session 11-10, a Regular Meeting of the Homer Advisory Planning Commission was called to
order by Chair Minsch at 7:01 p.m. on June 1, 2011 at the City Hall Cowles Council Chambers
located at 491 E. Pioneer Avenue, Homer, Alaska.

PRESENT: COMMISSIONERS BOS, DOLMA, DRUHOT, HIGHLAND, MINSCH, VENUTI

STAFF: CITY PLANNER ABBOUD
DEPUTY CITY CLERK JACOBSEN
APPROVAL OF AGENDA

The agenda was approved by consensus of the Commission.

PUBLIC COMMENT
The public may speak to the Planning Commission regarding matters on the agenda that are not scheduted for
public hearing or plat consideration. (3 minute time limit).

There were no public comments.
RECONSIDERATION
There were no items for reconsideration.

ADOPTION OF CONSENT AGENDA

All items on the consent agenda are considered routine and non-controversial by the Planning Commission and are
approved in one motion. There witt be no separate discussion of these items unless requested by a Planning
Commissioner or someone from the public, in which case the item will be moved to the regular agenda and
considered in normal sequence.

Approval of the May 18, 2011 minutes

Time Extension Requests

Approval of City of Homer Projects under HCC 1.76.030 g

KPB Coastal Management Program Reports

Draft Decision and Findings for CUP 11-09, 3406 Main Street

Draft Decision and Findings for CUP 11-07, Alaska Village Mission

Draft Decision and Findings for CUP 11-04, 880 East End Road/Seldovia Wellness Center
Draft Decision and Findings for CUP 11-08, Amending CUP 10-04, Kachemak Bay Campus

PNRN D W=

Commissioner Bos requested that Item 8 on the consent agenda be moved to new business
item A.

The amended Consent Agenda was approved by consensus of the Commission.
PRESENTATIONS

There were no presentations scheduled.

REPORTS

A. Staff Report PL11-66, City Planner’s Report

City Planner Abboud reviewed his staff report.
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HOMER ADVISORY PLANNING COMMISSION
REGULAR MEETING MINUTES
JUNE 1, 2011

PUBLIC HEARINGS

Testimony limited to 3 minutes per speaker. The Commission conducts Public Hearings by hearing a staff report,
presentation by the applicant, hearing public testimony and then acting on the Public Hearing items- The
Commission may question the public. Once the public hearing is closed the Commission cannot hear additional
comments on the topic. The applicant is not held to the 3 minute time limit.

A. Staff Report PL 11-58, CUP 11-10, A Request for a Conditional Use Permit at 51 55 Kachemak
Drive, Northern Enterprises Boatyard, for more than one building containing a permitted
principal use on a lot, HCC 21.24.030(k) and More than 8,000 sf of building area HCC
21.24.040(d)

City Planner Abboud reviewed the staff report.

Kenneth Moore, applicant, commented that their plan is to replace the building that burned
down with a better building. They intend to exceed fire marshal requirements in some ways
because they don’t want to have another building that will burn and take other peoples boats
with it. The building that burned was built in 1981 and at the time they weren’t sure what
types of activities would be happening there. As time went by a lot of different work
happened in it, but more recently it became what a building in a boat yard should be. They
better understand the needs for the new building. He hopes that the water and sewer LID
goes through as they expect to hook up a sprinkler system. If this LID doesn’t go, he will work
with the City to see what else can be done, whether it is a smaller LID area or some other
way to service their property.

In response to questioning Mr. Moore explained that currently their septic is some holding
tanks and leech fields but it is an old system that needs to be replaced. As far as uses not
allowed at the boat yard the main thing is to keep people from living there in their boats.
Also they try to keep from taking derelict vessels as they end up in a situation of having to get
rid of the vessels themselves. The vessels become an environmental hazard and are costly to
remove. He explained that they are looking into ways to deal with hazardous materials on
site. He is working with his friend John Wolf who does environmental assessment work for
large companies like Crowley. Mr. Wolf has currently done a phase 1 assessment for them.

Bryan Byler with Sunland Development commented that Sunland is the general contractor for
the building project. Mr. Byler said he is storm water LEED certified with the State of Alaska.
They are familiar with best management practices and storm water management and will
develop a plan to meet code specifics on the site. It is their understanding that since
annexation and zoning has happened everything else on site has been grandfathered in. They
understand storm water is a concern and as they make the application they will have to
follow what ever DEC prescribes for this project. Mr. Byler explained the storm water
pollution prevention plan applies when more than an acre of ground is disturbed in new
construction. They will not be disturbing more than an acre in new construction. He will file a
notice of intent (NOI) per the requirement, but technically they are not required to have a
storm water pollution prevention plan on the property per DEC regulations. He added that
they plan to leave the foundation in place, but if they had to take it out and cut in a driveway
they would disturb more than an acre that requirement would come into to play. Since they
are using the current foundation they will not be disturbing more than an acre.

Chair Minsch opened the public hearing.
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HOMER ADVISORY PLANNING COMMISSION
REGULAR MEETING MINUTES
JUNE 1, 2011

Rachel Lord, Outreach Monitoring Coordinator with Cook Inletkeeper, commented that the
NOI requirement through DEC for a multi-sector general permit (MSGP) is for industrial sectors
that have storm water discharges. She agrees that the boat yard over all would fall under this
standard but probably not for this specific building project. The MSGP addresses runoff of
polluted water during rain events from industrial facilities. It is a requirement under the
clean water act for any facility discharging pollutants into the nation’s waters. This permit,
pursuant to EPA, requires boatyard facilities to develop a storm water pollution prevention
plan, implement control measures, and submit a notice of intent. Control measures often
include site specific best management practices, employee training and maintaining records
and reporting. Since the state took over this permitting from EPA there has been some
confusion around the MSGP and compliance assistance with facilities. Ms. Lord said
Inletkeeper has been working hard to learn more from the state as well as from a variety of
facilities to increase their capacity to be a resource as issues come up. It is in this capacity
she is here tonight. When she saw the requirement for granting the CUP for Northern
Enterprises to file an NOI with the state she wanted to show her support for granting the CUP
and to offer assistance to the boatyard if needed. Northern Enterprises is a vital local
business that provides necessary services to our fleet. Inletkeeper believes that developing a
storm water pollution prevention plan will provide Northern Enterprises with a living
document that can be an asset to them and their customers. There are costs to this permit
which should not be overlooked especially for a small business; however there are major
benefits including better understanding and control of pollutants from boatyard activities for
our community. Inletkeeper would formerly like to offer their assistance to Northern
Enterprises if they do pursue the MSGP with the state. While the CUP requirement was
probably an unexpected extra hurdle in rebuilding their lost structure, Inletkeeper is
available as a resource to help to minimize associated costs and provide assistance as a local
organization deeply connected to the bay, our fishing fleet, and the community.

Michael Kennedy, city resident, commented in support of the Northern Enterprise project.
Regarding the CUP he thinks the Commission should put as few road blocks as possible for the
rebuild. Northern Enterprises provides sustainable jobs that primarily deal with the fishing
industry. He asked that the Commission remember that the property was annexed into the
city and under their previous grandfather rights they should be able to continue under the
same business without undo extra considerations and be able to operate under the same
guidelines as before they were annexed. He remembers when the annexation process took
place industries outside the city were promised that they would be grandfathered in under
the same rights and uses that currently existed before the annexation. To provide them with
any additional requirements after annexation would be going back on the city’s word. He
believes that Northern Enterprises was in support of being annexed in a way that they would
get sewer and water. He doesn’t think they appreciated the extra taxes, but the Commission
should remember those uses were promised to them to remain in perpetuity, and honor the
promises made to the annexed areas.

There was no further testimony and the public hearing was closed.

There was brief discussion defining grandfather rights as the right to continue operations or
buildings or structures that were in existence prior to a change in code or condition of the
land. Homer City Code does not refer to grandfather rights but does refer to nonconforming
status for uses or structures. It was noted that state and federal regulations apply regardless
of grandfather terminology.
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HOMER ADVISORY PLANNING COMMISSION
REGULAR MEETING MINUTES
JUNE 1, 2011

Commissioner Dolma noted that the analysis under item h in the staff report refers to “Fire
Marshal certification for all existing and proposed buildings” contradicts staff
recommendation 1.

BOS/HIGHLAND MOVED TO ADOPT STAFF REPORT PL 11-58, CUP 11-10, A REQUEST FOR A
CONDITIONAL USE PERMIT AT 5155 KACHEMAK DRIVE, NORTHERN ENTERPRISES BOATYARD,

FOR MORE THAN ONE BUILDING CONTAINING A PERMITTED PRINCIPAL USE ON A LOT, AND
MORE THAN 8,000 SF OF BUILDING AREA, WITH STAFF RECOMMENDATIONS AND FINDINGS.

Commissioner Bos expressed his agreement with the testimony that the activity at the
boatyard is vital to the community and with the staff recommendations it will be a better
product than what was there originally.

There was brief discussion regarding the NOI in recommendation two. It was noted that the
applicant hired a firm and they plan to file the NOI at which time the DEC will hold the firm
and the boatyard accountable for what happens around the new building, and it will satisfy
the item g in the staff report. City Planner Abboud commented that the NOI will ensure
verification that the site is current with DEC storm water pollution prevention standards. The
NOI is a plan that will be reviewed. Homer City Code has no direction on the issue other than
the project must meet state and federal regulations.

VOTE: YES: BOS, MINSCH, HIGHLAND, DRUHOT, VENUTI, DOLMA

Motion carried.

PLAT CONSIDERATION

No plats were scheduled for consideration.

PENDING BUSINESS

A. Staff Report PL 11-60, Draft Ordinance 11-xx, Conservation District

City Planner Abboud reviewed the staff report.

HIGHLAND/VENUTI MOVED TO DISCUSS, MAKE RECOMMENDATIONS, AND SCHEDULE THE DRAFT
CONSERVATION DISTRICT ORDINANCE FOR PUBLIC HEARING.

There was brief discussion in support of moving the draft ordinance to public hearing.
VOTE: NON OBJECTION: UNANIMOUS CONSENT.

Motion carried.

Chair Minsch noted that they missed the amendment that Commissioner Dolma pointed out.
MINSCH/DRUHOT MOVED TO RECONSIDER CUP 11-10, 5155 KACHEMAK DRIVE.

There was no discussion.
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HOMER ADVISORY PLANNING COMMISSION
REGULAR MEETING MINUTES
JUNE 1, 2011

VOTE: NON OBJECTION

MINSCH/DRUHOT MOVED TO AMEND PACKET PAGE 34 ITEM H ANALYSIS TO READ: PRIOR TO
ISSUANCE OF A ZONING PERMIT THE APPLICANT TO PROVIDE FIRE MARSHAL CERTIFICATION
FOR ALL—EXISTING-AND PROPOSED BUILDINGS AND VERIFICATION THAT THE SITE IS IN
COMPLAINS WITH DEC STORMWATER RUNOFF STANDARDS.

There was no discussion.

VOTE: NON OBJECTION: UNANIMOUS CONSENT

Motion carried.

There was no further discussion on the main motion as amended.

VOTE: (Main motion as amended): VOTE: NON OBJECTION: UNANIMOUS CONSENT

Motion carried.
B. Staff Report PL 11-59, Draft Ordinance 11-xx East End Mixed Use

HIGHLAND/BOS MOVED TO MAKE DISCUSS AND MAKE RECOMMENDATIONS REGARDING THE EAST
END MIXED USE DRAFT ORDINANCE.

City Planner Abboud reviewed the staff report and reviewed the discussion points from the
worksession.

» Production, processing, assembly and packaging of fish, shellfish, and seafood products

permitted outright.

Public stables not allowed and Private stables as an accessory use.

Bulk petroleum storage, above or under ground, as a conditional use.

Impound yards as a conditional use.

Daycare facilities are not allowable as they are not compatible with the industrial district.

Existing residential uses are exempt. Rebuild and possibly expansion may be allowable

without introducing a change of use, i.e. going from residential to multi family.

e Establish a time constraint for rebuilding existing residential, possibly 12 to 18 months,
and clarify the rebuilding is considered an approved permit.

e No CUP for new residential single family, multi family, duplex, townhouse, shelter for the
homeless, group care, or assisted living homes.
No day care homes, bed and breakfasts, or rooming houses.
Some allowance may be made for employee dormitory or caretaker residence for
employee as an accessory to the primary use.

e Keep the district boundaries as displayed on the map in the Comprehensive Plan.

The Commission made no specific recommendation regarding customary accessory uses
starting on line 72, but did have discussion to try to clarify open air use. The Commission
requested a definition of open air land uses or open air business.
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HOMER ADVISORY PLANNING COMMISSION
REGULAR MEETING MINUTES
JUNE 1, 2011

‘There was brief discussion that there are a few rural residential lots that are in the proposed
area and if this draft ordinance is adopted their zoning will change. Public hearing notices
will be sent out to all affected property owners in the proposed district.

The Commission had further discussion regarding private stables, how they are handled in
other districts, and how they relate to the industrial district.

VENUT!/BOS MOVED TO OMIT PRIVATE STABLES ENTIRELY.

If someone has issue with this they will make it known through the public hearing process. It
was noted that this includes all livestock, not just horses.

VOTE: NON OBJECTION: UNANIMOUS CONSENT.
Motion carried.

They also briefly reviewed:

e Level two site development standards outlined in HCC 21.50.030. (line 191)

e Issues with extractive enterprises. (line 116)

e Auto fueling station as a CUP. Auto fueling stations are highly regulated however design
and aesthetics may be more of a factor for requiring the CUP.

NEW BUSINESS

A. Draft Decision and Findings for CUP 11-08, Amending CUP 10-04, Kachemak Bay
Campus

HIGHLAND/BOS MOVED TO ADOPT THE DRAFT FINDINGS FOR CUP 11-08 AMENDING CUP 10-04,
KACHEMAK BAY CAMPUS.

MINSCH/HIGHLAND MOVED TO AMEND PACKET PAGE 27 UNDER CONCLUSION: AT THE INITIAL

PLANTING, THE TRUNK DIAMETERS ARE TO BE A MINIMUM OF 1 % INCHES, A MINIMUM OF 6
FEET IN HEIGHT .-AND-CONSIST-OF- AT LEAST70%-EVERGREENS-

There was brief discussion.

VOTE (Amendment): NON OBJECTION: UNANIMOUS CONSENT

Motion carried.

BOS/DRUHOT MOVED TO AMEND PACKET PAGE 26 UNDER FUTURE PLANTINGS: AT THE INITIAL
PLANTING, THE TRUNK DIAMETERS ARE TO BE A MINIMUM OF 1 % INCHES, A MINIMUM OF 6
FEET IN HEIGHT.-AND-CONSIST-OFE-AT-LEAST70%-EVERGREENS:

There was brief discussion.

VOTE (Amendment): NON OBJECTION: UNANIMOUS CONSENT

Motion carried.

DOLMA MOVED TO TAKE 6 FOOT OUT OF ALL OF IT.
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HOMER ADVISORY PLANNING COMMISSION
REGULAR MEETING MINUTES
JUNE 1, 2011

Motion died for lack of a second.
There was no further discussion on the main motion as amended.

VOTE (Main motion as amended): YES: HIGHLAND, DRUHOT, MINSCH, VENUTI, BOS
NO: DOLMA

Motion carried.

B. Staff Report PL 11-64, Planning Commission Worklist

The Commission reviewed and discussed priorities for the work list.
C. Staff Report PL 11-65, Planning Commission Meeting Times
The Commission discussed amending meeting times.

HIGHLAND/ DRUHOT MOVED TO CHANGE THE WORKSESSION END TIME TO 6:30 AND START THE
REGULAR MEETING TIME AT 6:30.

There was brief discussion.
HIGHLAND/DRUHOT MOVED TO AMEND THE REGULAR MEETING END TIME TO 9:30 P.M.
There was brief discussion.

VOTE: (Amendment): YES: DRUHOT, BOS, HIGHLAND, VENUTI
NO: MINSCH, DOLMA

Motion carried.

VOTE: (Main motion as amended): YES: MINSCH, DOLMA, VENUTI, HIGHLAND, BOS, DRUHOT
Motion carried.

INFORMATIONAL MATERIALS

A. City Manager’s Report dated May 24, 2011

COMMENTS OF THE AUDIENCE

Members of the audience may address the Commission on any subject. (3 minute time limit)
There were no audience comments.
COMMENTS OF STAFF

Deputy City Clerk reminded Commissioners Bos and Dolma that their terms expire July 1 and
asked they express their intent by June 15 for timely reappointment.

COMMENTS OF THE COMMISSION
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HOMER ADVISORY PLANNING COMMISSION
REGULAR MEETING MINUTES
JUNE 1, 2011

Commissioner Venuti asked if the tent at Cosmic Kitchen is a permitted use. City Planner
Abboud said staff will look into it.
Commissioner Dolma said it was a fun meeting and they got some things done.

Commissioner Bos commented that the kings are in the Anchor River and he really enjoys his
Mexican food at the Cosmic Kitchen with the wind not blowing through his ears.

Chair Minsch encouraged everyone to keep up the good work.
ADJOURN
There being no further business to come before the Commission, the meeting adjourned at

9:25 p.m. The next regular meeting is scheduled for June 15, 2011 at 7:00 p.m. in the City
Hall Cowles Council Chambers.

MELISSA JACOBSEN, CMC, DEPUTY CITY CLERK

Approved:
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City of Homer

Planning & Zoning  Telephone (907) 235-3106
491 East Pioneer Avenue Fax (907) 235-3118
Homer, Alaska 99603-7645

E-mail: Planmng@01 homer.ak. us-

Web Site: www.cihomer.ak.us —

HOMER ADVISORY PLANNING CQI\MSSION
DECISION and FINDINGS
Meeting of June 1, 2011

RE: Conditional Use Permit (CUP) 11-10
Legal: Lot 5-A-1 Northern Enterprises No. 1 Sub. At 5155 Kachemak Drive

Introduction

Ken and Roseleen Moore applied to the ‘Homer Adpvisory Planning Commission (the
“Commission”) under Homer City Code 21.24.030 (d) and (k) for approval of “more
than one permitted principal building on a lot” and a building area greater than 8,000
square feet in the General Commerc1al 1 dlstnct

The application was scheduled for a public hearing as required by Homer City Code
21.94 before the Commission on June 1, 2011. Notice of the public hearing was
published in the local newsl)aper and. sent to eight (8) property owners of seventeen
(17) parcels.

Ken Moore, the applicant, Bry&j;:_Byler, the general contractor, Rachel Lord with
Cook Inlet Keeper and Michael Kennedy, a city resident, spoke at the public hearing.

At the June 1, 2011 meeting of the Commission, the Commission voted to approve the
request with six (6) Commissioners present, six (6) Commissioners voted in favor of
the conditional use permit.

After due consideration of the evidence presented, the Homer Advisory Planning
Commission, hereby makes the following findings of fact and conclusions of law.

P:\DECISIONS & FINDINGS\2011 Decisions & Findings\D&F CUP 11-10 Moore's Boat Yard.docxP:\DECISIONS &
FINDINGS\2011 Decisions & Findings\D&F CUP 11-10 Moore's Boat Yard.docx
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Introduction:

On March 18, 2011, a fire destroyed a 12,372.25 sf boat shop at the Northern Enterprise Homer
Boat Yard. The applicant was approved to rebuild the shop using the same footprint. This
5.766 acre parcel is one of three lots owned by the applicant, and has direct access to the boat
haul-out on Kachemak Drive. This application reviews only Lot 5-A-1, the most northern lot.
The survey dated April 19, 2011 shows seven existing buildings; the eighth building was
destroyed by fire. The combined square footage of all the buildings is 22,700 sf. A CUP is
needed for:

HCC 21.24.030(k) More than one building containing a permitted principal use on a lot.
HCC 21.24.040(d) More than 8,000 sf of building area.

DEC: State and federal stormwater pollution prevention (SWPP) requirements have been
in effect since the mid 1990’s and are now administered by the Dept. of Environmental
Conservation (DEC). The DEC requirements deal with pollution prevention, minimizing
chemical exposure, maximizing infiltration and"buffering discharge from adjacent water
bodies. Public water and sewer is not required for a viable SWPP Plan.

EVIDENCE PRESENTED

The criteria for granting a CUP is set forth in HCC 21.71.030 & HCC 21.71.040.

a. The applicable code authorizes each proposed use and structure by conditional use permit in
that zoning district. : ;

Finding 1: With a CUP, Homer City Code allows:

More than one building containing a permitted principal use on a lot per HCC
21.24.030(k).

More than 8,000 sf of building area per HCC 21.24.040(d).

b. The proposed use(s) and structure(s) are compatible with the purpose of the zoning district in
which the lot is located.

Finding 2: This project is compatible with the purpose of the GC1 district.

c. The value of the adjoining property will not be negatively affected greater than that
anticipated from other permitted or conditionally permitted uses in this district.

Finding 3: No evidence has been found indicating that the project will have a negative
impact greater than that of other permitted or conditionally permitted use permitted in
the district.

d. The proposal is compatible with existing uses of surrounding land.

Finding 4: Reconstructing the shop is compatible with existing uses of surrounding
land.

P-\DECISIONS & FINDINGS\2011 Decisions & Findings\D&F CUP 11-10 Moore's Boat Yard.docxP:\DECISIONS &
FINDINGS\2011 Decisions & Findings\D&F CUP 11-10 Moore's Boat Yard.docx
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e. Public services and facilities are or will be, prior to occupancy, adequate to serve the proposed
structure,

Finding 5: Public water and sewer is not adequate but are due to be constructed during
the summer of 2011 and/or 2012.

f. Considering harmony in scale, bulk, coverage and density, generation of traffic, the nature and
intensity of the proposed use, and other relevant effects, the proposal will not cause undue
harmful effect upon desirable neighborhood character.

Finding 6: This reconstruction of a shop is in harmony w,ith:fhé scale, bulk, coverage,
density, and traffic generation of the surrounding GC1 district.

g. The proposal will not be unduly detrimental to the health, séfety or welfare of the surrounding
area or the city as a whole.

Finding 7: The reconstruction of a shop will not be detrimental to the health, safety or
welfare of the surrounding area or city as a whole.

Finding 8: Public water and sewer, fire marshal certification and stormwater pollution
prevention is needed for the health and __safety of the surrounding area.

h. The proposal does or will comply with the apphcable regulations and conditions specified in
this title for such use.

Finding 9: This proposal shall comply with local, st:ité and federal regulations.

i. The proposal is not contrary to the applicable land use goals and objectives of the
Comprehensive Plan.

Finding 10: The project meets goals and objectives of the 2008 Homer Comprehensive
Plan.

J- The proposal will comply with all applicable provisions of the Community Design Manual
(CDM).

Finding 11: The CDM does not apply in this area of the GC1 district.

In approving a conditional use, the Commission may impose such conditions on the use as may be
deemed necessary to ensure the proposal does and will continue to satisfy the applicable review
criteria. Such conditions may include, but are not limited to, one or more of the following:

1. Special yards and spaces. No conditions deemed necessary.

2. Fences, walls and screening. No conditions deemed necessary.

3. Surfacing of vehicular ways and parking areas. No conditions deemed necessary.
4. Street and road dedications and improvements (or bonds). No conditions
deemed necessary.

P:ADECISIONS & FINDINGS\2011 Decisions & Findings\D&F CUP 11-10 Moore's Boat Yard.docxP:\DECISIONS &
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5. Control of points of vehicular ingress and egress. No conditions deemed
necessary.

6. Special restrictions on signs. No conditions deemed necessary.

7. Landscaping. No conditions deemed necessary.

8. Maintenance of the grounds, buildings, or structures. No conditions deemed
necessary.

9, Control of noise, vibration, odors, lighting or other similar nuisances.
Surrounding properties are used for boat storage and shops which generate noise,
vibrations and odors.

10. Limitation of time for certain activities. The property is surrounded by
commercial activity so no time conditions deemed necessary.

11. A time period within which the proposed use shall be developed and
commence operation. No conditions deemed necessary.

12. A limit on total duration of use or on the term of the permlt, or both. No
conditions deemed necessary.

13. More stringent dimensional requirements, such as lot area or dimensions,
setbacks, and building height limitations. Dimensional requirements may be made
more lenient by conditional use permit only when such relaxation is authorized by
other provisions of the zoning code. Dimensional requirements may not be altered
by conditional use permit when and to the extent other provisions of the zoning
code expressly prohibit such alterations by conditional use permit. No conditions
deemed necessary.

14. Other conditions necessary to protect the interests of the community and
surrounding area, or to protect the health, safety, or welfare of persons residing or
working in the vicinity of the subject lot. No conditions deemed necessary.

Planning Commission to approve CUP 11-10 with the following conditions:

1. Prior to issuance of a Zoning Permit, the applicant to provide verification that the
proposed building meet the State of Alaska Fire Marshal standards.

2. Prior to issuance of a Zoning Permit, the applicant to file a Notice of Intent for a
Stormwater Pollution Prevention Plan per HCC 21.70.020(b)(7).

3. If public water and sewer is not provided by Dec. 31, 2012 the applicant is to install an
alternative source for water and sewer by Sept. 15, 2014.

Date:

Chair, Sharon Minsch

Date:

City Planner, Rick Abboud

PADECISIONS & FINDINGS\2011 Decisions & Findings\D&F CUP 11-10 Moore's Boat Yard.docxP:\DECISIONS &
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NOTICE OF APPEAL RIGHTS

Pursuant to Homer City Code, Chapter 21.93.060, any person with standing that is
affected by this decision may appeal this decision to the Homer Board of Adjustment
within thirty (30) days of the date of distribution indicated below. Any decision not
appealed within that time shall be final. A notice of appeal shall be in writing, shall
contain all the information required by Homer City Code, Section 21.93.080, and
shall be filed with the Homer City Clerk, 491 East Pioneer Avenue, Homer, Alaska
99603-7645. :

CERTIFICATION OF DISTRIBUTION

I certify that a copy of this Decision was mailed to the below listed recipients on
» 2011. A copy was also delivered to the City of Homer Planning Department and
Homer City Clerk on the same date.

Date:

Shelly Rosencrans, Planning Assistant

Walt Wrede, City Manager
491 E Pioneer Avenue
Homer, AK 99603

Thomas Klinkner

Birch, Horton, Bittner & Cherot
1127 West 7th Ave

Anchorage, AK 99501

P:\DECISIONS & FINDINGS\2011 Decisions & Findings\D&F CUP 11-10 Moore's Boat Yard.docxP\DECISIONS &
FINDINGS\2011 Decisions & Findings\D&F CUP 11-10 Moore's Boat Yard.docx
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Telephone (907) 235-8121

Fax (907) 235-3118
E-mail Planning @ci.homer.ak.us
Web Site www.ci.homer.ak.us
STAFF REPORT PL 11-70
TO: Homer Advisory Planning Commission
FROM: Rick Abboud, City Planner

MEETING: June 15, 2011
SUBJECT: Planning Director’s Report

June 13® Regular City Council Meeting

" Ordinance 11-23, An Ordinance of the City Council of Homer, Alaska, Amending Homer City Code Sections
21.12.020; 21.14.020; 21.16.020; 21.18.020; 21.20.020; 21.22.020; 21.24.020; 21.26.020; Addressing Permitted
Uses and Structures; and Homer City Code 21.28.030 Conditional Uses and Structures; to Add Hostel as a
Permitted Use in the Rural Residential, Urban Residential, Residential Office, Central Business, Town Center,
Gateway Business, General Commercial 1, and General Commercial 2 Zoning Districts, and to Add Hostel as a
Conditional Use in the Marine Commercial Zoning District. Wythe. Recommended dates: Introduction June 13,
2011, Public Hearing and Second Reading June 27, 2011.

Memorandum 11-085 Recommending Right Turns Only off Streets Between Pioneer Avenue and Lake
Street

At the May 17, 2011 regular meeting of the Transportation Advisory Committee the Committee discussed
and approved a recommendation to make the roads between Lake Street and Pioneer Avenue, which access
the bypass, right turn only thoroughfares during the summer when our traffic increases substantially.

RESOLUTION 11-063

A RESOLUTION OF THE HOMER CITY COUNCIL ENCOURAGING THE KENAI PENINSULA
BOROUGH ASSEMBLY TO DESIGNATE 80 ACRES, KENAI PENINSULA BOROUGH PARCEL
NUMBER 179-010-26 NORTHWEST OF THE HOMER AIRPORT AS WILDLIFE HABITAT.

Activities: We are finally in the old high school building. Our office can be accessed from the north door
directly across from the veterinary clinic. We are still unpacking some boxes but are online, have most of the
major functions of the office working and are reorganizing files and such. Still seem to be having periodic
difficulties with phones, if at first you do not get through on a personal extension try calling 235-3106. By the
end of the meeting week, we expect to be joined by administration in our temporary home.

15



16



City of Homer

Planning & Zoning  Teiephone (907 235-3106

491 East Pioneer Avenue Fax (907) 235-3118
Homer, Alaska 99603-7645 E-mail Planning @ci.homer.ak.us
Web Site  www.ci.homer.ak.us

STAFF REPORT PL 11-73

TO: " . Homer Advisory Planning Commission
THROUGH: Holly Wells, City Attorney -
FROM: Rick Abboud, City Planner
REMAND
HEARING: MAY 18, 2011, with hearing continued to June 15, 2011
SUBJECT: ~ Remand of the Homer Advisory Planning Commission’s Decision
Regarding Variance 10-01 Requested by David Becker
SYNOPSIS:
L Introduction

On May __, 2011, the City of Homer Planning Department (“Department’) submitted its
synopsis and recommendations in response to findings by the Homer Board of Adjustment
(“Board”) at the January 4, 2011 hearing regarding Variance 10-01 requested by David Becker
(“Becker”). In that synopsis, the Department reasserted the recommendations in the Staff Report
submitted to the Homer Advisory Planning Commission (“Commission”). In addition, the
Department addressed the matters raised by the Board on remand. In that report, the Department
recommended, among other things, that Becker be granted an additional 30 days to present
evidence regarding the legitimacy of the public utility easement recorded on the property.

After reviewing the information submitted by Becker and reassessing the evidence regarding his
request for a variance on the property at issue, the Department finds that the public utility
easement recorded on the property does not permit the erection of towers and an equipment
shelter like the one at issue and thus a variance is still necessary. The Department also reiterates
its recommendation that Becker’s application for a variance be granted for all of the reasons
stated in the Department’s original staff report and as further supported by the Memorandum on
Remand filed by Becker on June 8, 2011. This report is intended to supplement the
Department’s previous staff reports on this matter and is in no way intended to replace or negate
the Department’s recommendations based upon the evidence presented at the time the original
Staff Report was drafted. :
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1. Facts & Background

On July 21, 2010, a hearing was held before the Commission to decide whether to grant Becker’s
variance request. The Department recommended approval but, after hearing testimony from
Becker regarding his use of the property at issue and from neighboring property owners, the
Commission denied Becker’s application. On September 2, 2010, Becker recorded a public
utility easement on the property. This easement granted

Homer Electric Association, Inc.; General Communications, Inc.; Peninsula
Communications, Inc.; Turquoise Broadcast Company, LLC; Becker
Communications, LLC; Becker Rentals; any other entity providing electricity,
water, sewage, and natural gas as a public utility; and any successors in interest to
such entities right and access to the property to install, maintain, repair, and -
remove water and sewer lines, telephone lines, electrical lines, antennas,
repeater/relay/translator stations and the like, as well as structures, storage
facilities, and stations to support such systems.

On September 2, 2010, Becker informed the City that he recorded this public utility easement
and was withdrawing his variance application as moot.

On September 14, 2010, the Commission issued its decision based upon the evidence presented
at the hearing. After the utility easement had been recorded and the Commission issued its
decision, Becker appealed that decision to the Board. A hearing was held on this appeal on
January 4, 2011. On February 2, 2011, the Board issued a decision, finding that:

(1)  The Commission’s September 14, 2010, decision denying Mr. Becker’s variance
application was not supported by sufficient substantial evidence;

(2)  copies of the written transcript of the hearing are incomplete;

(3)  no evidence opposing the Department’s recommending approval of the variance is
included in the record,

“) the record does not reflect whether the Commission considered the executed and recorded
Utility Easement or its relevance to the application; and

5) the Commission’s decision fails to distinguish whether Mr. Becker’s application for a
variance is as a public or private utility facility.

The Board remanded the matter back to the Commission in accordance with Homer City Code

21.93.510(a) and HCC 21.93.540(¢). The Board remanded the case both to address the lack of
sufficient substantial evidence regarding the reasons for denying the variance and consider new
evidence regarding the utility easement recorded by Becker on the site at issue.

On May 18, 2011 a remand hearing was held by the Commission during which the Commission
decided, upon the recommendation of the Department and at the request of Becker, to continue
the hearing to allow Becker to submit additional evidence regarding the status of the entities
listed in the public use easement as public utilities under state and local law. The Department
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also recommended that, due to a technical failure leading to the loss of a portion of the original
hearing transcript, new evidence be accepted and heard on remand regarding the variance
application.

On June 8, 2011, Becker submitted a Memorandum on Remand addressing the legitimacy of the
public use easement as well as the evidence supporting a variance on the property and Becker’s
belief that a variance was unnecessary as the equipment shelter and towers erected by Becker did
not constitute a “building” under Homer City Code.

The Department addresses each of Becker’s arguments in his Memorandum on Remand below..
ITL. Analysis

In Becker’s Memorandum on Remand, he argues that the erection of towers and an equipment
shelter in the set back on the property in question should be permitted because:

1) The equipment shelter is not a “building” and thus is not governed by the setback
requirements in the Homer City Code

2) The public utility easement is enforceable

3) There is substantial evidence supporting Becker’s variance application

Each of these arguments are addressed in turn.

The Structure Erected by Becker are Subject to the Setback Requirements under the
Homer City Code

The equipment shelter erected by Becker constitutes a “building” under the Homer City Code
and thus is subject to the setback requirements under the Code. Contrary to the fictional
dialogue provided by Becker interpreting the City Code, a person or entity may not erect towers
or equipment shelters, even where such structures qualify as a public utility or structure, in the
Rural Residential district without first obtaining a conditional use permit and cannot erect such
structures in a setback without obtaining a variance.

Homer City Code 21.12.040 unequivocally provides the setback requirements for “buildings” in
the RR district. The equipment shelter is clearly a “building” under the HCC. Under HCC
21.03.040, a “building” is any structure used or intended to be used or intended for supporting or
sheltering any use or occupancy.” “Use” means “the purpose for which land or a structure is
occupied, arranged, designed or intended, or for which either land or a structure is or may be
occupied or maintained.” Finally, “structure” is defined as “anything constructed or erected that
requires location on the ground or that is attached to something having location on the ground.”
See HCC 21.03.040.

Nowhere in the definitions are public utility facilities excluded from the definition of “buildings”
nor does it make sense to except such facilities from the definition of buildings. Indeed,
excluding public utility facilities from the definition of buildings simply because a separate
definition of a public utility facility is provided in the Code would potentially exempt all uses
specifically defined in the Code from the dimensional requirements under the Code. For
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example, HCC 21.12.030, permits not only public utility facilities and structures as a conditional
use in the RR district, but also group care homes. While “group care home” is separately defined
under the Code, such homes are traditionally housed in buildings. Under Becker’s rationale, any’
building used to house a group home would be exempt from the dimensional requirements of the
Code and could be erected in a setback without a variance. Such a rule would have detrimental
effects on Homer’s zoning efforts.

Becker’s argument that the definition of building is too broad and would encompass poles and
other minimal structures is also without merit. The purpose of setbacks is to prohibit erection of
structures in the setback, whether the structure is a fence, pole, or a shelter. Public utility
companies do in fact obtain public utility easements to erect poles within setbacks and
landowners often seek variances for the erection of fence. Again, Becker must obtain a variance
to erect a “building” in the setback, regardless of whether that building constitutes a public utility
facility permitted in the district with a conditional use permit.

The Public Utility Easement Does Not Permit Erection of the Structures in the Setback

In Becker’s Memorandum on Remand, Becker recognizes that neither of the parties leasing the
tower space are registered public utilities with the Regulatory Commission of Alaska (“RCA”).
Similarly, there is no argument made that the landowner or the entity erecting the buildings in
the setback are public utilities registered with the RCA. As argued by the Department in its Staff
Report submitted in May, 2011 and for all of the reasons stated in that report, a public utility
easement cannot be relied upon by Becker to permit construction in the setbacks unless the entity
granted the easement qualifies as a public utility under State law. Becker’s concession that the
entities granted the easement are not registered as public utilities with the RCA requires the
Commission to ignore the public utility easement recorded by Becker and focus instead on
evidence regarding Becker’s variance application.

Becker’s Variance Application Should be Granted

The Department continues to support Becker’s application for a variance and reiterates its
recommendation that this application should be granted. In the interest of brevity, the
Department will not restate all of the reasons supporting Becker’s application. However, the
Department’s earlier reports in this matter are attached as Attachments A and B and are
incorporated into this report.

IV. Staff Recommendation
For all of the reasons discussed above, the Department reiterates its recommendations regarding
the merits of Becker’s request reported in its original staff report and its supplemental report

submitted to the Commission on May __, 2011 and further recommends the following:

1. Commission should recognize that a variance is required under the Homer City Code but
grant Becker’s variance application;
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Commission should not consider the public utility easement recorded by Becker on
September 2, 2010 as a basis for erecting the structures in violation of City Code; and

Commission should directly address any deviations from the Department’s
recommendatjons within this Supplemental Staff Report as well as the Department’s
original Staff Report regarding Becker’s variance request.
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Alaska Statutes

Title 42. Public Utilities and Carriers and Energy Programs
Chapter 05. Alaska Public Utilities Regulatory Act

Article 1. Powers and Duties of the Commission

§ 42.05.145. Telecommunications regulation policy

A utility that provides local exchange or interexchange telecommunications service in
the state affects the public interest. Regulation of these utilities shall, consistent with this
chapter, seek to maintain and further the efficiency, availability, and affordability of
universal basic telecommunications service.

Title 42. Public Utilities and Carriers and Energy Programs
Chapter 05. Alaska Public Utilities Regulatory Act

Article 2. Certificate of Public Convenience and Necessity
§ 42.05.221. Certificates required :

(a) A public utility may not operate and receive compensation for providing a commodity
or service without first having obtained from the commission under this chapter a
certificate declaring that public convenience and necessity require or will require the
service. Where a public utility provides more than one type of utility service, a separate
certificate of convenience and necessity is required for each type. A certificate must
describe the nature and extent of the authority granted in it, including, as appropriate for
the services involved, a description of the authorized area and scope of operations of
the public utility. ‘

(b) All certificates of convenience and necessity issued to a public utility before July 1,
1970, remain in effect but they are subject to modification where there are areas of
conflict with public utilities that have not previously been required to have a certificate or
where there is a substantial change in circumstances.

(c) A certificate shall be issued to a public utility that was not required to have one
before July 1, 1970, and that is required to have one after that date, if it appears to the
commission that the utility was actually operating in good faith on that date. Such a
certificate is subject to modification where there are areas of conflict with other public
utilities or where there has been a substantial change in circumstances.

(d) In an area where the commission determines that two or more public utilities are
competing to furnish identical utility service and that this competition is not in the public
interest, the commission shall take appropriate action to eliminate the competition and
any undesirable duplication of facilities. This appropriate action may include, but is not
limited to, ordering the competing utilities to enter into a contract that, among other
things, would:
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(1) delineate the service area boundaries of each in those areas of competition;
(2) eliminate existing duplication and paralleling to the fullest reasonable extent;
(3) preclude future duplication and paralleling;

(4) provide for the exchange of customers and facilities for the purposes of
providing better public service and of eliminating duplication and paralleling; and

(5) provide such other mutually equitable arrangements as would be in the public
interest.

(e) If the commission employs professional consultants to assist it in administering this
section, it may apportion the expenses relating to their employment among the
competing utilities.

(f) Repealed.

Title 42. Public Utilities and Carriers and Energy Programs
Chapter 05. Alaska Public Utilities Regulatory Act

Article 8. Miscellaneous Provisions

§ 42.05.631. Eminent domain

A public utility may exercise the power of eminent domain for public utility uses. This
section does not authorize the use of a declaration of taking.

Title 42. Public Utilities and Carriers and Energy Programs
Chapter 05. Alaska Public Utilities Regulatory Act

Article 8. Miscellaneous Provisions

§ 42.05.641. Regulation by municipality

The commission's jurisdiction and authority extend to public utilities operating within a
municipality, whether home rule or otherwise. In the event of a conflict between a
certificate, order, decision, or regulation of the commission and a charter, permit,
franchise, ordinance, rule, or regulation of such a local govemmental entity, the
certificate, order, decision, or regulation of the commission shall prevail.
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Title 42. Public Utilities and Carriers and Energy Programs

Chapter 05. Alaska Public Utilities Regulatory Act

Article 8. Miscellaneous Provisions

§ 42.05.711. Exemptions

(e) Notwithstanding any other provisions of this chapter, any electric or telephone utility that
does not gross $50,000 annually is exempt from regulation under this chapter unless the
subscribers petition the commission for regulation under AS 42.05.712(h).

(g) A utility, other than a telephone or electric utility, that does not gross $150,000 annually
may elect to be exempt from the provisions of this chapter other than AS 42.05.221-42.05.281
under the procedure described in AS 42.05.712.

(k) A utility that fumishes cable television service is exempt from the provisions of this chapter
other than AS 42.05.221-42.05.281 unless the subscribers petition the commission for '
regulation under the procedure described in AS 42.05.712.

(/) A person, utility, joint action agency established under AS 42.45. 310, or cooperative that is
exempt from regulation under (a), (d)--(k), (o), or (r) of this section is not subject to regulation
by a municipality under AS 29.35.060 and 29.35.070.

Title 42. Public Utilities and Carriers and Energy Programs
Chapter 05. Alaska Public Utilities Regulatory Act

Article 10. General Provisions

§ 42.05.990. Definitions

In this chapter,

(5) “public utility” or “utility” includes every corporation whether public, cooperative, or
otherwise, company, individual, or association of individuals, their lessees, trustees, or
receivers appointed by a court, that owns, operates, manages, or controls any plant, pipeline,
or system for;

(A) fumishing, by generation, transmission, or distribution, electrical service to the public
for compensation;

(B) fumishing telecommunications service to the public for compensation;
(C) furnishing water, steam, or sewer service to the public for compensation;

(D) furnishing by transmission or distribution of natural or manufactured gas to the
public for compensation;

(E) fumishing for distribution or by distribution petroleum or petroleum products to the
public for compensation when the consumer has no altemative in the choice of supplier of a
comparable product and service at an equal or lesser price;
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(F) furnishing collection and disposal service of garbage, refuse, trash, or other waste

material to the public for compensation;
(G) furnishing the service of natural gas storage to the public for compensation;

(10) “telecommunications” means the transmission and reception of messages, impressions,
pictures, and signals by means of electricity, electromagnetic waves, and any other kind of
energy, force variations, or impulses whether conveyed by cable, wire, radiated through space,
or transmitted through other media within a specified area or between designated points.

Title 29. Municipal Government

Chapter 35. Municipal Powers and Duties
Article 1. General Powers

§ 29.35.141. Regulation of radio antennas

(a) A municipality that regulates the placement, screening, or height of radio antennas must
reasonably accommodate amateur radio antennas. A municipality may require reasonable and
customary engineering practices to be followed in the erection of amateur radio antennas. A
municipality may impose only the minimum requirements relating to amateur radio antennas
that are necessary to accomplish the legitimate purposes intended to be served by the
requirements.

(b) A municipality may not restrict the number of support structures for an amateur radio
antenna. Based on the most recently published United States census, a municipal restriction
on amateur radio antenna height may not be lower than

(1) 200 feet above ground level as permitted by the Federal Communications
Commission in an area with a population density of 120 or less per square mile;

(2) 75 feet above ground level in an area with a population density of more than 120 per
square mile for an antenna on a lot that is smaller than one acre; or

(3) 140 feet above ground level in an area with a population density of more than 120
per square mile for an antenna on a lot that is one acre or larger.

(c) Subject to (a) and (b) of this section, a municipality may, by ordinance, impose
requirements to meet clearly defined objectives relating to screening, placement, aesthetic,

and health and safety factors with respect to the erection, maintenance, and operation of
amateur radio antennas.

(d) An ordinance regulating or restricting radio antennas adopted under this section may not
apply to a radio antenna that was erected before July 26, 2001.

(e) This section applies to home rule and general law municipalities.

City of Homer, City Code

Wherethe Land Endfand the Sca Begi?
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Title 21 Zoning and Planning

Chapter 21.03 Definitions and Rules of Construction

21.03.040 Definitions used in zoning code

“Public utility facility or structure,” for the purpose of requiring a conditional use permit, means
(i) any facility or structure owned and operated by a public or private utility, or (i) a
telecommunications tower or antenna, but it excludes water distribution mains, pressure
stations and hydrants, sewage collection lines, manholes and lift stations, underground and
overhead electrical, cable and telephone lines and poles, street lights and small wind energy
systems.

Chapter 21.72 Variances

21.72.010 General.

A variance may be granted by the Planning Commission to provide relief when a literal
enforcement of the Homer Zoning Code would deprive a property owner of the reasonable use
of a lot.

21.72.020 Conditions precedent to granting variance.

a. All of the following conditions shall exist before a variance may be granted:

1. A literal interpretation of the provisions of the Homer Zoning Code would deprive the
applicant of rights commonly enjoyed by other properties in the same district.

2. Special conditions and circumstances exist that are peculiar to the land or structures
involved and are not applicable to other lands and structures in the same district.

3. The special conditions and circumstances that require the variance have not been
caused by the applicant.

b. Financial hardship or inconvenience shall not be the sole reason for granting a variance.

c. Other nonconforming land use or structures within the district shall not be considered
grounds for granting a variance.

d. If approved, a variance shall be the minimum variance necessary to permit the reasonable
use of the land or structure.

e. A variance shall not be granted that will permit a land use in a district in which that use is
otherwise prohibited. (Ord. 08-29, 2008).

Chapter 21.93 Adminstrative Appeals
Subchapter 2
Planning Commission Appeal Procedures

Where the Land Ergigand the Sca begin?
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21.93.300 Appeals to the Planning Commission.

a. Within 30 days after receipt of a timely notice of appeal to the Planning Commission, the
City Planner will prepare an appeal record consisting of all relevant documents submitted to or
used by the Planning Department in making the decision under appeal, including any staff
reports, correspondence, applications, or other documents. The appeal record shall be
paginated. The appellant shall be notified by mail when the appeal record is complete. Any
person may obtain a copy of the appeal record from the Planning Department upon payment of
the costs of reproduction.

b. An appeal hearing shall be scheduled within the time specified in HCC § 21.93.100. The
hearing will be open to the public.

c. The Commission may prescribe rules of procedure for additional public notification in cases
where the Commission determines its decision would have a substantial effect on the
surrounding neighborhood.

d. The Commission may accept new testimony and other evidence, including public testimony,
and hear oral arguments as necessary to develop a full record upon which to decide an appeal
from an act or determination of the City Planner. Any person may file a written brief or
testimony in an appeal before the Commission.

e. The Commission may undertake deliberations immediately upon the conclusion of the
hearing on appeal or may take the matter under advisement and meet at such other time as is
convenient for deliberations until a decision is rendered. Deliberations need not be public and
may be in consultation with an attorney acting as legal counsel to the Commission.

f. The Commission may affirm or reverse the decision of the City Planner in whole or in part. A
majority vote of the fully constituted Commission is required to reverse or modify the action or
determination appealed from. For the purpose of this section the fully constituted Commission
shall not include those members who do not participate in the proceedings due to a conflict of
interest or disqualifying ex parte contacts, disqualifying partiality, or other disqualification for
cause. A decision affirming, reversing, or modifying the decision appealed from shall be in a
form that finally disposes of the case on appeal, except where the case is remanded for further

proceedings.

g- The Commission may seek the assistance of legal counsel, city staff, or parties in the
preparation of a decision or proposed findings of fact. (Ord 10-41(A)§3, 2010; Ord. 08-29,

2008).
21.93.310 Other procedures.

If no specific procedure is prescribed by the code, the Planning Commission may proceed in
an administrative appeal in any lawful manner not inconsistent with this title, statutes, and the
constitution. (Ord. 08-29, 2008).

T e
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Subchapter 3

Board of Adjustment Appeal Procedures

21.93.510 New evidence or changed circumstances.

a. Except as provided in subsections (b) and (c) of this section, the Board of Adjustment shall
not consider allegations of new evidence or changed circumstances and shall make its
decision based solely on the record. If new evidence or changed circumstances are alleged,
the Board may, in its discretion, either hear the appeal without considering the allegations or
may remand the matter to the appropriate lower administrative body or official to rehear the
matter, if necessary.

b. When the standing of a person is in issue, the Board of Adjustment may take additional
evidence for the limited purpose of making findings on the question of the person's standing.
No evidence received under this subsection shall be considered for purposes other than
determining standing.

c. When the disqualification of a member of the Board of Adjustment for conflict of interest, ex
parte contact, partiality or other cause is in issue, the Board of Adjustment may take additional
evidence for the limited purpose of making findings on the question of disqualification. No
evidence received under this subsection shall be considered for purposes other than
determining disqualification. ( Ord. 10-41(A)§5, 2010; Ord. 08-29, 2008).

21.93.540 Appeal hearing.

a. The meeting at which the Board of Adjustment hears an appeal shall be open to the public.
The City Attorney or another attorney acting as legal counsel to the Board shall be present.

b. Each party (each appellant, cross-appellant, and respondent) may present oral argument at
the appeal hearing, subject to the order of presentation and time limitations that the chair
adopts at the commencement of the hearing. The taking of testimony or other evidence is
limited by HCC § 21.93.510.

c. The Board of Adjustment may undertake deliberations immediately upon the conclusion of
the hearing on appeal or may take the matter under advisement and meet at such other time
as is convenient for deliberations until a decision is rendered. Deliberations need not be public
and may be in consultation with the legal counsel to the Board.

d. The Board of Adjustment may exercise its independent judgment on legal issues raised by
the parties. "Legal issues" as used in this section are those matters that relate to the
interpretation or construction of the zoning code, ordinances or other provisions of law.

e. The Board of Adjustment shall defer to the findings of the lower administrative body
regarding disputed issues of fact. Findings of fact adopted expressly or by necessary
implication by the lower body shall be considered as true if they are supported by substantial
evidence. But findings of fact adopted by less than a majority of the lower administrative body
shall not be given deference, and when reviewing such findings of fact the Board of
Adjustment shall exercise independent judgment and may make its own findings of fact. If the
lower administrative body fails to make a necessary finding of fact and substantial evidence




AS § 42.05.711 Page 13
exists in the record to enable the Board to make the finding of fact, the Board may do so in the

exercise of its independent judgment, or, in the alternative, the Board may remand the matter
for further proceedings. "Substantial evidence", as used in this section, means such relevant
evidence as a reasonable mind might accept as adequate to support a conclusion. (Ord. 10-
41(A) §8, 2010; Ord. 08-29, 2008).

Where the Land End@nd the Sea Begin’
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- Daniel Westerburg ® 4164 Pennock St., Ste. A ® Homer, AK 99603 ® T: (907)235-2717 o F: (907)235-2715

BEFORE THE CITY OF HOMER ADVISORY PLANNING .COMMIS SION

In RE the application of David Becker )
)
for Variance #10-01 and CUP #10-04 )
)
MEMORANDUM ON REMAND
Introduction

This matter is back before the Commission following a remand from the Board of
Adjustment. The factual and procedural background has been set forth in Staff Report PL
11-63 and the attachments to it and will not be repeated here. Instead, Mr. Becker will focus
on the three issues addressed below.

1) dre the towers and associated equipment shelter a “building” governed by
the setback requirement??

The underlying problem with applying the variance requirement to Mr. Becker’s
situation is the fact that the towers and associated equipment shelter are not a “building”
under HCC §21.12.040(b), both because the context requires otherwise and because they
are more appropriately defined as a “public utility facility or structure.” See HCC
§21.03.040. Only a CUP was needed. Requiring a variance to the setback requirement was
inappropriate. In lieu of a narrative analysis, set forth below is a series of questions and
answers which explains Mr. Becker’s interpretation of the setback requirement and why it
does not apply here:

Q: What types of structures are prohibited within the City of Homer’s 20 foot setback
requirement for the RR District?

A: Under HCC §21.12.040(b), the setback requirement applies only to “buildings.”
What is a “building?”

A: Under HCC §21.03.040, a “building” is defined as “any structure used or intended
for supporting or sheltering any use or occupancy.”

Q: And what is a “structure?”

The same code section defines “structure” as “anything constructed or erected that
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Daniel Westerburg ® 4164 Pennock St., Ste. A @ Homer, AK 99603 o T: (907)235-2717 o F: (907)235-2715
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requires location on the ground or that is attached to something having location on
the ground.” '

That sounds like virtually anything affixed in some way to the ground, .including
structures providing utility related services like telecommunication towers, utility
poles, transformer boxes, hydrants and the like. As "structures” wouldn't they all
be "buildings" subject to the setback requirement?

Not necessarily. HCC §21.03.040 provides that words and phrases defined in that
section have the meanings stated, excepr where “(1) the context clearly indicates a
different meaning or (2) a special definition is given for particular chapters or
sections of the zoning code.”

How does that apply to utility structures?

In two respects. First, in the context of utility structures, the term “building”
clearly indicates a different meaning. It would be nonsensical (and probably
contrary to state law) to impose the setback requirement on utility structures
which are traditionally installed in setbacks. Second, there is a "special definition"
for utility structures in HCC §21.03.040, which trumps the definitions of
“building” and “structure.”

What is it?

The term “public utility facility or structure,” for purposes of requiring a
conditional use permit is defined in HCC §21.03.040 as “(i) any facility or
structure owned and operated by a public or private utility, or (i) a
telecommunications tower or antenna, but it excludes water distribution mains,
pressure stations and hydrants, sewage collection lines, manholes and lift stations,
underground and overhead electrical, cable and telephone lines and poles, street
lights and small wind energy systems.”

So, you’re saying that a utility structure is neither a “building” nor a “structure?”
Yes.

Then what is it?

It’s a “public facility or structure.”

So, such objects are covered under their own special definition?

Correct.

MEMORANDUM ON REMAND Page 2
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Q: And since a “public facility or structure” is not a “building,” it is not covered by
the setback requirement?

A:  Correct.

Q: I see a flaw in your analysis. The code definition of “public utility facility or
structure” applies “for the purpose of requiring a conditional use permit.” It says

h nothing about setbacks.

1 A: That was my initial impression as well. However, I think the more logical
interpretation of the definition is that the term “public utility facility or structure”
implicitly includes all of the objects identified in the definition, including those
specifically excluded.

1

W Q: That makes no sense.

Actually, it does. It would be disingenuous to suggest that “cable and telephone
lines and poles™ and the other objects excluded by the definition are not “public
utility facilities or structures.”

Q: True, but the definition specifically excludes them just the same.

A. Agreed, but only for a limited purpose.

Q: Explain.

A. If you read the definition carefully, you’ll see that the truncated definition applies
only for the purposes of requiring a conditional use permit.

And so...?

Well, in the context of a conditional use permit application, the term “public
utility facility or structure” is a term of art. As a consequence of the exclusions,
the term essentially is limited to telecommunications towers and antennae. That
means only a tiny fraction of all public utility facilities and structures are subject
to the conditional use permit requirement.

Q: And in other contexts?

A: The definition is not truncated in other contexts.

Q: So, to summarize, a "public utility facility or structure" encompasses all of the
objects set forth in the definition, included and excluded alike, except in the
context of a conditional use permit application?

MEMORANDUM ON REMAND Page 3
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A: Correct. Or to say it differently, except in the context of a conditional use permit
application, a “public facility or structure” is “any facility or structure owned or
operated by a public or private utility” or “a telecommunications tower or
antenna.”

Q: But in the conditional use permitting context, because of the exclusionary
language, the term essentially applies only to towers and antennae.

A: Correct.

I'm still confused.

A: Well, the code definition is not saying that telephone poles and the like are not
"public utilities or structures” even though on the excluded objects list. That
would be silly. It only says that such objects are not to be considered "public
utilities or structures" for purposes of the conditional use permitting process.

Q: So, I don't need to get a CUP for a telephone pole.

A: Correct.

Q: But I do for a telecommunications tower.

A: Correct.

Q: But that doesn't change the fact that both are "public utilities or structures."

A. Correct again.

Q: And not "buildings."

A. Exactly.

Q: And how does that relate back to the setback requirement?

A: Again, the setback requirement pertains to “buildings.” Utility structures are not
“buildings,” they are separate animals altogether, encompassed within the code's
"special definition" of “public utility facility or structure.” Since they are not
"buildings," they are not covered by the setback requirement.

Q: But doesn’t that mean that someone could install a telecommunications tower
wherever he or she wants?

A: No. Remember that telecommunications towers are still covered by the

MEMORANDUM ON REMAND Page 4
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conditional use permitting process. Under HCC §21.7 1.040(b), the planning
commission can impose reasonable conditions on placement of such towers. I'm
only saying that such towers are not covered by the setback requirement,

Q: And if not covered by the setback requirement, there should be no need to obtain a
variance to that requirement prior to installation.

A: Correct. Only a conditional use permit is necessary.

Q: So, there are really three types of structures to consider in this context. The first
are "buildings" which are covered by the setback requirement. The second are
those "public utility facilities or structures" covered by the conditional use
permitting process, but not the setback requirement. And the third are all other
"public utility facilities and structures” which are covered by neither the
conditional use permitting process nor the setback requirement.

A: Correct

2) Do the towers and associated equipment shelter service a public utility?

The public utility vs. private utility issue has morphed over time. Mr. Becker has
argued that with the towers and building being situated in a utility easement, any need for
the variance should be moot: an implied exception to the setback requirement should exist
for utility structures situated within a dedicated utility easement. At the hearing before the
Board of Adjustment, William Glynn, a neighbor, argued that the towers were not a public
utility and therefore no implied exemption should exist. In its DECISION ON APPEAL, the
Board of Adjustment found at {5 that the planning commission decision failed to
distinguish whether Mr. Becker’s application for a variance was for a public or a private
utility facility.

Following remand, Staff Report PL 11-63 was issued and states at the bottom of
page 3:

The utility easement recorded by Becker providing Becker
Communications, LLC, and Becker Rentals, among others,
the right to use the right-of-way would, if valid, render the
Commission’s decision regarding the variance application
moot or otherwise unnecessary. The easement would bring
Becker into compliance with the Homer City code. However,
based solely upon the evidence before the Board, the
Department does not have adequate information to determine
the validity of the utility easement recorded by Becker.

The report goes on to note that neither Mr. Becker nor any of his businesses is

MEMORANDUM ON REMAND Page 5
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- shelter also satisfies both tenants’ concerns about security, including protection against

registered as a public utility with the Regulatory Commission of Alaska and concludes that
absent proof of such registration, the fact that the towers and equipment shelter are located
within a utility easement would not exempt Mr. Becker from the setback requirement.

Mr. Becker suggests that the Commission approach the issue differently. As a
preliminary matter, it matters not how Mr. Becker or his companies are using the towers
and shelter. The pertinent question is how his tenants are using them. With respect to the
towers and shelter, Mr. Becker is acting as a landlord only. The City of Homer leases one of
the towers (and space in the shelter) in order to facilitate police and fire communications.
The second tower (and corresponding space in the shelter) is leased to Horizon Satellite,
LLC, and is used to provide wireless internet service to its customers on the southern Kenai
Peninsula from Ninilchik to Homer.

As for the equipment shelter, the Horizon Satellite side houses the ACS fiber optic
equipment that provides high speed bandwidth for wireless internet service, as well as the
routers, switches and various microwave links that make the system work. The City of
Homer side shelters the electronic equipment needed to support the communications
function which the tower and antenna serve.

Due to the sensitive nature of the equipment, it must be protected from the
elements, temperature fluctuations and the like. And because the equipment requires
service technicians to troubleshoot, make adjustments, perform diagnostics and conduct
repairs, a shelter providing a comfortable indoor working environment is critical. The

theft and vandalism.

Admittedly, neither of the lessees (the City of Homer and Horizon Satellite) is a
telecommunications public utility registered with the Regulatory Commission of Alaska.
However, that does mean that the towers and shelter are not a “public utility or structure”
under HCC §21.03.040. For the reasons explained in the Q & A analysis above, the
structure satisfies the code definition of the term' and should therefore be permitted
within the utility easement, the setback requirement notwithstanding.

As noted in Rathkopf’s The Law of Zoning and Planning at §79.14: “An entity
may also be considered a public utility [for zoning purposes] though it is not subject to
the jurisdiction of a state’s public utility commission.” That would seem particularly true
of the wireless internet service provided by Horizon Satellite, inasmuch as it is regulated
by the FCC and several court decisions have held that “cellular telephone facilities and
towers are public utility projects.” Id. See, e.g., Hawk v. Zoning Hearing Board of Butler
Township, 618 A.2d 1087, 1090 (Pa. Cmwlth. 1992) (mobile telecommunication
company seeking to install tower in residential neighborhood a “public utility” for zoning
purposes even though not regulated by state public utilities commission). See also,

! Specifically, the code definition confirms that the term encompasses structures owned by public and
private utilities and lists telecommunication towers as an example.
MEMORANDUM ON REMAND Page 6
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Rathkopf at §78.11.

In sum, the towers and equipment shelter serve a “public utility” function under
local zoning ordinances, even though the owner and lessees are not regulated by the
Regulatory Commission of Alaska. Accordingly, so long as they are located within a
dedicated utility easement, they should be exempt from the setback requirement.

3) Is there substantial evidence supporting denial of the variance?

As noted in Staff Report PL 11-63, the Board of Adjustment found that the
Planning Commission’s decision to deny the variance was not supported by substantial
| evidence. In making its determination, the Board of Adjustment had before it the minutes
of the Planning Commission meeting of July 21, 2010, where the City Planner reviewed
the earlier staff report recommending that the variance application be granted and Messrs.
Becker and Wrede testified in favor of the application. Mr. Glynn testified that he had no
problem with Mr. Becker developing the property as he saw fit “as long as the same rules
apply to everyone.”

At a second hearing held on August 18, 2010 (scheduled because there were
insufficient commissioners present at the July 21st hearing to act on a variance
application), the Commission voted to deny the application. It was at this hearing that a
malfunction of the recording equipment apparently occurred preventing the Board of
Adjustment from determining whether any additional evidence was submitted which
might have justified the Commission’s decision to deny the variance request.

At the remand hearing held May 18, 2011, anyone wishing to offer evidence
against the variance application was given another opportunity to do so. No one testified
or otherwise offered any evidence. Staff Report PL 11-63 confirms that planning and
zoning staff continue to recommend that the application be granted.

Mr. Becker will be given the opportunity to offer additional evidence in support of
the application at the June 15, 2011, hearing. However, such evidence may now prove
unnecessary. If the evidence before the Board of Adjustment was insufficient to justify
denial of the variance, based upon the status of the record at the time of review, it will be
equally insufficient now. In other words, the time for supplementing the record with
evidence in opposition to the application was at the May 18" hearing, Since none was
presented, the current state of the record (having remained static) cannot justify denial of
the variance as a matter of law - the Board of Adjustment having already found it legally
insufficient.

Assuming additional evidence is warranted, Mr. Becker will offer testimony and
exhibits supporting his application and the conclusions earlier reached in Staff Report PL
10-65:

MEMORANDUM ON REMAND Page 7
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* A literal interpretation and application of the setback requirement in this context
would force “the new structure onto slopes greater than 40%” depriving the
applicant of “the right to use the small portion of the property that abuts Skyline
Drive which has slopes of approximately 20%.”

* The structure supports and advances technological capabilities within the City of
Homer by enhancing wireless communication thus forwarding the goals of the
comprehensive plan.

* Locations for communication equipment providing optimal coverage for'the entire
City of Homer are very limited.

* The parcel has steep slopes of 38% to 42%. Parcels this steep are often considered
“unfeasible” for typical residential development, Homer Comprehensive Plan,
page 4-3. Disturbance of native vegetation for the creation of site development on
steep slopes presents on site and off site hazards.

* The structure provides a beneficial service to the city which has specific site
requirements for maximum effectiveness.

* The benefit to all the Citizens of Homer combined with the potential hazard of
creating an unstable bluff justifies an exception to the setback requirement.

* Building outside the setback would require leveling the site to match the height of
the setback or cutting and filling on a steep slope. Neither is conducive to
slope stabilization and each presents a preventable hazard.

* The need for the variance was the result of a natural phenomenon and not
circumstances created by the applicant; hardship and inconvenience were not the
reasons for seeking the variance?; and the presence of other nonconforming
structures within the setback was immaterial to the application.

Enclosed are photos and other exhibits demonstrating the expense, difficulty and
inconvenience of placing the shelter and the towers farther down the hill, corroborating
the report’s conclusions that doing so would be impractical and hazardous. Other photos
demonstrate that placement of equipment shelters within setbacks is a standard industry

2 Under HCC §21.72.020(b), “financial hardship or inconvenience shall not be the sole reason for granting a
variance.” (Emphasis added.) However, they are certainly important factors which may be considered in
determining whether a variance should be granted, especially in a situation as here where the hardship and
inconvenience is the direct consequence of the property’s unique topographical features. See, City and
Borough of Juneau v. Thibodeau, 595 P.2d 626, 635 (Alaska 1979), rev’d on other grounds, State v, Alex

646 P.2d 203, 208, n. 4 (Alaska 1982) (“Peculiarities of the specific property sufficient to warrant a grant of
a variance must arise from the physical conditions of the land itself which distinguish it from other land in
the general area.”) See also: Levy v. Town of Westport, 2007 WL 3318079 Conn. Super. (unreported)
(“The topography of a property is a recognized ground for hardship.”)

MEMORANDUM ON REMAND Page 8
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practice.

Moreover, since setback distances are measured on a horizontal plane (and not along
the topography), the distance from the edge of the right of way to any new construction site
would actually exceed 20 feet (as measured along the grade), given the steepness of the
slope. HCC 21.05.020.

Finally, given the purpose of the structure (a repeater station designed to service
police and fire radio communications), it is imperative to set its location at the highest
possible elevation so as to maximize its efficiency; allow ready access for maintenance;
and protect its integrity in the event of a natural disaster. A drop in elevation would either
reduce the efficiency of the device or require the erection of significantly higher towers in
order to make up the lost height.

Conclusion

To recap, Mr. Becker requests that the Commission determine that a variance to
the setback requirement is unnecessary both because the towers and equipment shelter are
not a “building” under §21.12.040(b) and because they are a “public utility facility or
structure” situated within a dedicated utility easement. In the alternative, a variance to the
setback requirement should be granted on the merits.
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) City of Homer

Planning & Z0Ning  Telephone  (907)235-8121

491 East Pioneer Avenue Fax (907) 235-3140
Homer, Alaska 99603-7645 " B-mail Finance@ci.homer.ak.us
. Web Site www.ci.homer.ak.us

STAFF REPORT PL 10-65

TO: Homer Advisory Planning Commission
THROUGH: Rick Abboud, City Planner ,
FROM: . Dotti Harness-Foster, Planning Technician

MEETING: July21, 2010
SUBJECT: Variance 10-01 at 1033 Skyline Drive

"~ SYNOPSIS: If approved, this variance will allow the newly constructed communication building to
remain 4.9 feet from the property line. The tiorthern part of the property that abuts Skyline Drive is the
flattest portion of the property. The remaining property has slopes in the 40-42% range. Approval of a
zoning variance requires five yes votes.

ANALYSIS: Due to the steep slopes, all the buildings on the parcel have been built within the 20 foot
setback, including the newest, a.9 foot by 20 foot communication building. Only the newest, most
westerly building is in need of a variance. It was built not knowing that a variance we required. The
other buildings were built in the 1990°s. These buildings existed prior to annexation and zoning and

were granted nonconforming status in July 2010,

Applicant: Dave Becker, P. O. Box 109, Homer, AK 99603
Legal: SKYLINE VIEW SUB LOT 5 LYING S OF DIAMOND RIDGE RD
Parcel ID # 17402404
Size of Lot: _ 1.85 acres
Zoning Designation: Rural Residential
Existing Land Use: Communication site
Water — Wastewater: Public water and sewer are not needed.
Surrounding Land Use: North: Communication site
South: Residential
Bast: Residential
West: Residential
Comprehensive Plan: “The City should strive to provide public services and facilities that meet

current needs while planning for the future. The City wishes to develop
strategies to work with commumity partners that provide beneficial
community services outside of the scope of City govemfnent” Homer
Comprehensive Plan, page 6-1. .

“Target high tech industries or professional/web-based activities in these
new commercial zones by public provision of access to wireless
communication.” Homer -Comprehensive Plan, pg 4-17.

Wetlands: No designated wetlands.
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Public Notice: Notice was sent to property 14 owners of 15 parcels as shown on the KPB.'

O 0

tax assessor rolls.

FINDINGS OF FACT

Pmsuaﬁt to HCC 21.72.010, a variance may be granted to provide relief when a. literal enforcement of
Homer Zoning Code would deprive a property owner of the reasonable use of his real property.

Variance Code Requirements: HCC 21,72.020 Conditions precedent to granting variance,

a. All of the following conditions shall exist before a variaﬁce may be granted:

1.

A literal intexpretation of the provisions of the Homer Zoning Code would deprive the
applicant of rights commonly enjoyed by other properties in the same district.

Applicant: Requiring a 20 #t building setback on a steep bluff would simply not work.

.Finding 1: Requiring a 20 foot building setback forces the new structure onto slopes
greater than 40%. This would deprive the applicant the right to use the small portion of
the property that abuts Skyline Drive which has slopes of approximately 20%.

Special conditions and circumstances exist which are peculiar to the land or structures
involved and which are not applicable to other lands and structures in the same district.

Finding 2: The structure supports and advances technological capabilities within the
City of Homer by enhancing wireless communication thus forwarding goals of the
. comprehensive plan,

Finding 3: Locations for communication equipment providing optimal coverage for the
entire City of Homer are very limited.

.Finding 4: The parcel has steep slopes of 38% to 42%. Parcels this steep are often
consider “unfeasible” for typical residential development, Homer Comprehensive Plan,
page 4-3. Disturbance of native vegetation for the creation of site development on steep
slope presents on site and off site hazards,

Finding S5: The structure provides a beneficial service to the city which has specific site
requirement for maximum effectiveness.,

Finding 6: The benefit to all the Citizens of Homer combined with the potential hazarq
of creating an unstable bluff justifies an exception to the sethack requirement.

3. The special conditions and circumstances have not been caused by the actions of the

applicant.

- Finding 7: The steep slope is a natural phenomenon, not cause by the applicant,

'Finding 8: The applicant has not created the circumstances which demand this service.

B. Enanclal hardship or inconvenience gyall not be reason for granting a variance. &
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Applicant: The existing structures are on pilings. Without a variance pilings would
elevate the structures to the grade of the road.

Finding 9: Granting this variance allows the use of the most northern and flatter portion
of the property. Hardship and inconvenience is not the reason for granting this variance.

Finding 10: Building out of the setback would require leveling the site to the height of
the setback or cut and fill on the steep slopes. Neither is conducive to slope stabilization
and presents a preventable hazard. :

C. Other nonconforming land use or structures within the district shall not be considered
grounds for granting a variance.

Finding 11: The applicant is seeking a variance due to the steep slopes on the Iot.
Though the otlter structures were built prior to City annexation and zoning, this is not
seeking a variance-due of other nonconforming land use or structures within the district.

D. A variance shall be the minimum variance necessary to permit the reasonable use of the
land or structure. :

Applicant: Based on the survey dated 6/29/10 I am requesting a building setback
variance allowing the most westerly structure to be 4.9 feet from the right-of-way. The
most westerly structure is 9 feet x 20 feet on steel pilings.

Finding 12: The minimum variance necessary is 4.9 feet between the most westerly
structure and the right-of-way. -

E. A variance shall not be granted which will permit a land use in a district in which that use
is otherwise prohibited. :

Finding 13: A communication site is allowed with a Conditional Use Permit in the Rural
Residential District per HCC 21.12.030(g).

STAFF RECOMMENDATION:

The Planning Commission helds a public hearing and move to executive session.

Recommendation: The Planning Commission approves this variance to allow the most westerly
structure to be 4.9 feet from the right-of-way.

ATTACHMENTS

1. Zoning Variance Application
2. Survey dated 6/29/10

Topo map
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To: Dave Becker
Re: Building relocate

Proposal from Amo Construction to relocate the communications building on Skyline drive down hill to
place it inside the building setback on the lot.

Proposal includes: Driving piling for new foundation
Lifting building off present foundation, and relocating on new foundation.

Total proposal: § 38,465.00

Amo counstruction

Mike Amo_

e

Not sure if this is possible due to lack of area to base a crane , More research is needed.
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orizon Satellite May 18, 2011

Horizon Satellite, LLC
P.O. Box 2394
Homer, AK 99603

To whom it may concern:

Horizon Satellite, LLC owns and operates a local wireless internet service company.
We have been long term tenants of Becker Rentals (owned and operated by Mr. Dave
Becker) at the Skyline address that is currently being deliberated on for certain
easement concerns.

We wanted to share a little information about the cost and other activities that would
affect our current operations of day to day business if any changes to the present
facilities were to occur.

1) Height is the most optimal situation to propagate radio signal for the wireless
internet to service more locations effectively. We serve several hundred
customers who benefit from the service at this location. The cost would be
very comprehensive to erect another tower at a lower elevation.

2) Horizon just added a new fiber service connection to the existing facility which
was very costly to have installed at the current location. Any new changes
would be very costly to extend the fiber connection to a new location.

3) The time to make any changes would further prove costly and would affect the
current wireless internet subscribers from this service site.

Thank you for your time and consideration regarding the effects on the current

services being provided to Horizon Satellite, LLC customers were there to be
any changes to the current location.
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Information from ESET Smart Security, version of virus signature database
5516 (20101008)

The message was checked by ESET Smart Security.

http://www.eset.com
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- City of Homer

Planning & Zoning  felephone  (907) 235-8121

491 East Pioneer Avenue Fax (907) 235-3118
Homer, Alaska 99603-7645 E-mail  Planning @ci.homer.ak.us
Web Site  www.ci.homer.ak.us
STAFF REPORT PL 11-63
TO: Homer Advisory Planning Commission

THROUGH: Holly Wells, City Attorney

FROM: Rick Abboud, City Planner

MEETING: May 18,2011

SUBJECT: Remand of the Homer Advisory Planning Commission’s Decision Regarding
Variance 10-01 Requested by David Becker

SYNOPSIS:
L Introduction

The Planning Department submits the following synopsis and recommendations in response to
findings by the Homer Board of Adjustment (“Board”) at the J anuary 4, 2011 hearing regarding
Variance 10-01 requested by David Becker (“Becker”). This synopsis is based upon a review of
the record by the City of Homer Planning Department (“Department”) and incorporates advice
from the City of Homer attorney regarding the proper review process on remand. This Staff
Report is intended to compliment the Staff Report previously submitted to the Homer Advisory
Planning Commission (“Commission™) on this matter and is not intended, except to the extent
specified within this report, to replace or negate the Department’s recommendations based upon
the evidence presented at the time the original Staff Report was drafted.

H. Facts & Background

On July 21, 2010, a hearing was held before the Commission to decide whether to grant Becker’s
variance request. The Department recommended approval but, after hearing testimony from
Becker regarding his use of the property at issue and from neighboring property owners, the
Commission denied Becker’s application. On September 2, 2010, Becker recorded a public
utility easement on the property. This easement granted

Homer Electric Association, Inc.; General Communications, Inc.; Peninsula
Communications, Inc.; Turquoise Broadcast Company, LL.C; Becker
Communications, LLC; Becker Rentals; any other entity providing electricity,
water, sewage, and natural gas as a public utility; and any successors in interest to
such entities right and access to the property to install, maintain, repair, and
remove water and sewer lines, telephone lines, electrical lines, antennas,
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repeater/relay/translator stations and the like, as well as structures, storage
facilities, and stations to support such systems.

On September 2, 2010, Becker informed the City that he recorded this public utility easement
and was withdrawing his variance application as moot.

On September 14, 2010, the Commission issued its decision based upon the evidence presented
at the hearing. After the utility easement had been recorded and the Commission issued its
decision, Becker appealed that decision to the Board. A hearing was held on this appeal on
January 4, 2011. On February 2, 2011, the Board issued a decision, finding that:

(1)  The Commission’s September 14, 2010, decision denying Mr. Becker’s variance
application was not supported by sufficient substantial evidence;

(2)  copies of the written transcript of the hearing are incomplete;

3 no evidence opposing the Department’s recommending approval of the variance is
included in the record;

4) the record does not reflect whether the Commission considered the executed and recorded
Utility Easement or its relevance to the application; and

o) the Commission’s decision fails to distinguish whether Mr. Becker’s application for a
variance is as a public or private utility facility.

The Board remanded the matter back to the Commission in accordance with Homer City Code
21.93.510(a) and HCC 21.93.540(e). The Board remanded the case both to address the lack of
sufficient substantial evidence regarding the reasons for denying the variance and consider new
evidence regarding the utility easement recorded by Becker on the site at issue. The Board’s
findings and the Department’s recommendations for addressing these findings are discussed
below.

li. Analysis

The Incomplete Record

The Board was unable to review a full record of the proceeding before the Commission because
parts of the audio recording were lost due to technical difficulties. Therefore, the Board found
that the “written transcripts of the hearing are incomplete.”

Under Alaska law, it is unclear whether a new evidentiary hearing would be warranted in this
case. “The general rule for records which are so incomplete as to preclude meaningful review
calls for remand to the factfinder.” John v. Baker, 30 P.3d 68, 78 n. 40 (Alaska 2001); see also
State Dep't of Revenue v. Merriouns, 894 P.2d 623, 627 n. 4 (Alaska 1995) (“[W]hen the factual
record is incomplete or improperly developed, the proper course is a remand to the factfinder, in
this case the agency.”). However, the Alaska Rules of Appellate Procedure provide the courts
several options for curing an incomplete record on appeal, including obtaining a stipulation from
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the parties regarding the contents of the missing record. See Alaska Rule of Appellate Procedure
604(a)(2).

Here, only a small portion of the record is missing and thus the complete record could likely be
recreated by the parties through stipulation or some other means short of hearing new evidence.
Further, the Board’s purpose in remanding to the Commission does not make clear whether the
Board intended the Commission to hear new evidence on both the variance and the submittal of
the utility easement by Becker. However, given the Board’s findings that there was not
sufficient substantial evidence to support the Commission’s denial of Becker’s variance request,
the Department recommends conducting a new evidentiary hearing on remand with regards to
both Becker’s variance application and his recordation of a utility easement. This approach
ensures compliance with case precedent and the protection of Mr. Becker’s rights.

Commission’s Denial of Becker’s Variance Request

Based upon both the Board’s finding that there was not sufficient substantial evidence supporting
the Commission’s denial of the variance application and the need to re-hear evidence due to the
incomplete transcript, the Department encourages the Commission to provide more specific
citations to the record in support of its findings on remand. To the extent that the Commission
disagrees with the Department’s recommendations, these recommendations should be expressly
addressed in the Commission’s decision with citations to supporting evidence.

The Department reasserts its staff report and the reasoning underlying that report with regard to
the variance requirements and, in the interest of brevity, will not revisit its findings in that report.
In light of the Board’s findings that the Commission failed to include the reasons it deviated
from the Department’s report, the Commission should enumerate its reasons for and evidence on
remand supporting deviation from or agreement with the Department’s recommendations.

Consideration of the Public Utility Easement

The Board remands to the Commission in part because “the record does not reflect whether or
not the Commission considered the executed and recorded Utility Easement or its relevance to
the application.” Neither the Department nor the Commission considered the utility easement in
reviewing Becker’s application as Becker did not record this easement or submit it to the
Department until after the Commission hearing.

The utility easement recorded by Becker providing Becker Communications, LLC, and Becker
Rentals, among others, the right to use the right-of-way would, if valid, render the Commission’s
decision regarding the variance application moot or otherwise unnecessary. The easement would
bring Becker into compliance with the Homer City Code. However, based solely upon the
evidence before the Board, the Department does not have adequate information to determine the
validity of the utility easement recorded by Becker.!

! While Becker requested withdrawal of his variance application on September 2, 2010 after the
Commission had already held a hearing on the variance, he did not reassert this request before the
Board. Thus, it is necessary for the Commission to make its hearing on remand as ordered by the Board,
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In its original Staff Report, the Department recognized Becker’s tower as a “public utility
facility” as that term is defined in HCC 21.03.040.2 However, that definition is specific to the
conditional use permit process and in no way reflects whether a facility qualifies as a public
utility for any other purpose. In order to determine if an enterprise or facility qualifies as a
“public utility” for purposes of an easement, the Commission should determine if that enterprise
is considered a “‘public utility” by the State of Alaska. The State governs and regulates public
utilities and, to the extent that a City “charter, permit, franchise, ordinance, rule or regulation”
contradicts with a State “certificate, order, decision, or regulation” regarding public utilities, the
State’s certificate, order, decision, or regulation will prevail. See AS 42.05.641.

The State of Alaska heavily regulates and governs public utilities operating in the State. It
requires that public utilities obtain a Certificate of Public Convenience and Necessity to operate
within the State. See AS 42.05.221. The State defines “public utility” as:

every corporation whether public, cooperative, or otherwise, company, individual,
or association of individuals, lessees, trustees, or receivers appointed by a court,
that owns, operates, manages, or controls any plant, pipeline, or system for;

(A) furnishing, by generation, transmission, or distribution, electrical service
to the public for compensation;

(B) furnishing telecommunications service to the public for compensation;
(C) furnishing water, steam, or sewer service to the public for compensation;

(D) furnishing by transmission or distribution of natural or manufactured gas
to the public for compensation;

(E) furnishing for distribution or by distribution petroleum or petroleum
products to the public for compensation when the consumer has no
alternative in the choice of supplier of a comparable product and service at
an equal or lesser price;

(F)  furnishing collection and disposal service of garbage, refuse, trash, or
other waste material to the public for compensation;

(G) furnishing the service of natural gas storage to the public for
compensation. AS 45.05.990(5).

It defines “telecommunication’ as:

the transmission and reception of messages, impressions, pictures, and signals by
means of electricity, electromagnetic waves, and any other kind of energy, force

which includes hearing new evidence and making a determination regarding the validity of the utility
easement.

2 The Board noted that the Commission failed to identify whether it also considered Becker’s variance
application to be for a public utility facility. Thus, the Commission should expressly address this issue in
its written decision on remand.
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variations, or impulses whether conveyed by cable, wire, radiated through space,
or transmitted through other media within a specified area or between designated
points. AS 45.05.990(10).

Although it appears that Becker’s facility and the nature of his businesses would require
registration with the State of Alaska and regulation by it under these definitions, the Department
could not find any evidence that Becker or any of the Becker enterprises listed in the public
utility easement were registered with the Regulatory Commission of Alaska, the body regulating
public utilities. The State does provide for certain public utilities to obtain exemption from the
statutes and regulations governing public utilities but there is no evidence presented that Becker
has obtained exempt status. Finally, it is possible that Becker’s companies and his facility fall
outside the scope of regulated facilities but again, no evidence has been presented by Becker
supporting this.

The Department cannot recommend a finding that a variance is unnecessary due to the public
utility easement without evidence that Becker’s enterprises qualify as a public utility. Thus, the
Department recommends that the Commission hear evidence regarding whether Becker
Communications, LLC and Becker Rentals qualify as “public utilities” and, if the Commission
finds that they do, it may also find the variance issue moot. In the event that Becker requests
additional time to present evidence to the Commission regarding the “public utility” nature of his
enterprises, the Department recommends a thirty (30) day stay to permit Becker to submit
evidence to the Commission regarding the status of his companies as “public utilities™ as that
term is defined by the State of Alaska. In the event that such evidence is not presented or the
evidence is inadequate, the Department cannot support the use of the public utility easement to
use the property in violation of City law.

iV.  Staff Recommendation
For all of the reasons discussed above, the Department recommends the following:

1. Commission should reconsider and hear new evidence regarding Becker’s variance
application and should issue a new decision and provide detailed reasons for its findings
on each of the variance requirements;

2. Commission should solicit evidence from Becker regarding the public utility easement
recorded by him on September 2, 2010, and whether the Becker companies granted use
under the easement constitute “public utilities” under State law and for purposes of a

public utility easement;

3. Provide a thirty (30) day stay to Becker to gather evidence regarding the status of his
companies as “public utilities” under State law unless Becker presents sufficient evidence
at the hearing regarding this issue or concedes that his companies named in the easement
do not qualify as a “public utility” under State law or otherwise rejects the stay; and

4. Directly address any deviations from the Department’s recommendations within this Staff

Report or the Department’s original Staff Report regarding Becker’s variance request.
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Alaska Statutes

Title 42. Public Utilities and Carriers and Energy Programs
Chapter 05. Alaska Public Utilities Regulatory Act

Article 1. Powers and Duties of the Commission

§ 42.05.145. Telecommunications regulation policy

A utility that provides local exchange or interexchange telecommunications service in the state
affects the public interest. Regulation of these utilities shall, consistent with this chapter, seek to
maintain and further the efficiency, availability, and affordability of universal basic
telecommunications service.

Title 42. Public Utilities and Carriers and Energy Programs
Chapter 05. Alaska Public Utilities Regulatory Act

Article 2. Certificate of Public Convenience and Necessity

§ 42.05.221. Certificates required

(a) A public utility may not operate and receive compensation for providing a commodity or
service without first having obtained from the commission under this chapter a certificate
declaring that public convenience and necessity require or will require the service. Where a
public utility provides more than one type of utility service, a separate certificate of convenience
and necessity is required for each type. A certificate must describe the nature and extent of the
authority granted in it, including, as appropriate for the services involved, a description of the
authorized area and scope of operations of the public utility.

(b) All certificates of convenience and necessity issued to a public utility before July 1, 1970,
remain in effect but they are subject to modification where there are areas of conflict with public
utilities that have not previously been required to have a certificate or where there is a substantial
change in circumstances.

(c) A certificate shall be issued to a public utility that was not required to have one before July 1,
1970, and that is required to have one after that date, if it appears to the commission that the
utility was actually operating in good faith on that date. Such a certificate is subject to
modification where there are areas of conflict with other public utilities or where there has been a
substantial change in circumstances.

(d) In an area where the commission determines that two or more public utilities are competing
to furnish identical utility service and that this competition is not in the public interest, the
commission shall take appropriate action to eliminate the competition and any undesirable
duplication of facilities. This appropriate action may include, but is not limited to, ordering the
competing utilities to enter into a contract that, among other things, would: '

(1) delineate the service area boundaries of each in those areas of competition;

(2) eliminate existing duplication and paralleling to the fullest reasonable extent;
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(3) preclude future duplication and paralleling;

(4) provide for the exchange of customers and facilities for the purposes of providing
better public service and of eliminating duplication and paralleling; and

(5) provide such other mutually equitable arrangements as would be in the public interest.

(e) If the commission employs professional consultants to assist it in administering this section, it
may apportion the expenses relating to their employment among the competing utilities.

(f) Repealed.

Title 42. Public Utilities and Carriers and Energy Programs
Chapter 05. Alaska Public Utilities Regulatory Act
Article 8. Miscellaneous Provisions

§ 42.05.631. Eminent domain

A public utility may exercise the power of eminent domain for public utility uses. This section
does not authorize the use of a declaration of taking.

Title 42. Public Utilities and Carriers and Energy Programs
Chapter 05. Alaska Public Utilities Regulatory Act

Article 8. Miscellaneous Provisions

§ 42.05.641. Regulation by municipality

The commission's jurisdiction and authority extend to public utilities operating within a
municipality, whether home rule or otherwise. In the event of a conflict between a certificate,
order, decision, or regulation of the commission and a charter, permit, franchise, ordinance, rule,
or regulation of such a local governmental entity, the certificate, order, decision, or regulation of
the commission shall prevail.
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Title 42. Public Utilities and Carriers and Energy Programs
Chapter 05. Alaska Public Utilities Regulatory Act

Article 8. Miscellaneous Provisions

§ 42.05.711. Exemptions

(e) Notwithstanding any other provisions of this chapter, any electric or telephone utility that does not
gross $50,000 annually is exempt from regulation under this chapter unless the subscribers petition the
commission for regulation under AS 42.05.712(h).

(2) A utility, other than a telephone or electric utility, that does not gross $150,000 annually may elect
to be exempt from the provisions of this chapter other than AS 42.05.221-42.05.281 under the procedure
described in AS 42.05.712.

(k) A utility that furnishes cable television service is exempt from the provisions of this chapter other
than AS 42.05.221-42.05.281 unless the subscribers petition the commission for regulation under the
procedure described in AS 42.05.712.

(D) A person, utility, joint action agency established under AS 42.45. 310, or cooperative that is exempt
from regulation under (a), (d)--(k), (0), or (r) of this section is not subject to regulation by a municipality
under AS 29.35.060 and 29.35.070.

Title 42. Public Utilities and Carriers and Energy Programs

Chapter 05. Alaska Public Utilities Regulatory Act

Article 10. General Provisions

§ 42.05.990. Definitions
In this chapter,

(5) “public utility” or “utility” includes every corporation whether public, cooperative, or otherwise,
company, individual, or association of individuals, their lessees, trustees, or receivers appointed by a

court, that owns, operates, manages, or controls any plant, pipeline, or system for;

(A) furnishing, by generation, transmission, or distribution, electrical service to the public for
compensation;

(B) furnishing telecommunications service to the public for compensation;
(C) furnishing water, steam, or sewer service to the public for compensation;

(D) furnishing by transmission or distribution of natural or manufactured gas to the public for
compensation;

(E) furnishing for distribution or by distribution petroleum or petroleum products to the public
for compensation when the consumer has no alternative in the choice of supplier of a comparable

product and service at an equal or lesser price;

(F) furnishing collection and disposal service of garbage, refuse, trash, or other waste material to
the public for compensation;
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(G) furnishing the service of natural gas storage to the public for compensation;

(10) “telecommunications” means the transmission and reception of messages, impressions, pictures,
and signals by means of electricity, electromagnetic waves, and any other kind of energy, force
variations, or impulses whether conveyed by cable, wire, radiated through space, or transmitted through
other media within a specified area or between designated points.

Title 29. Municipal Government

Chapter 35. Municipal Powers and Duties
Article 1. General Powers

§ 29.35.141. Regulation of radio antennas

(a) A municipality that regulates the placement, screening, or height of radio antennas must reasonably
accommodate amateur radio antennas. A municipality may require reasonable and customary
engineering practices to be followed in the erection of amateur radio antennas. A municipality may
impose only the minimum requirements relating to amateur radio antennas that are necessary to
accomplish the legitimate purposes intended to be served by the requirements.

(b) A municipality may not restrict the number of support structures for an amateur radio antenna. Based
on the most recently published United States census, a municipal restriction on amateur radio antenna

height may not be lower than

(1) 200 feet above ground level as permitted by the Federal Communications Commission in an
area with a population density of 120 or less per square mile;

(2) 75 feet above ground level in an area with a population density of more than 120 per square
mile for an antenna on a lot that is smaller than one acre; or

(3) 140 feet above ground level in an area with a population density of more than 120 per square
mile for an antenna on a lot that is one acre or larger.

(c) Subject to (a) and (b) of this section, a municipality may, by ordinance, impose requirements to meet
clearly defined objectives relating to screening, placement, aesthetic, and health and safety factors with
respect to the erection, maintenance, and operation of amateur radio antennas.

(d) An ordinance regulating or restricting radio antennas adopted under this section may not apply toa
radio antenna that was erected before July 26, 2001.

(e) This section applies to home rule and general law municipalities.

City of Homer, City Code

Title 21 Zoning and Planning
Chapter 21.03 Definitions and Rules of Construction

21.03.040 Definitions used in zoning code
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“Public utility facility or structure,” for the purpose of requiring a conditional use permit, means (i) any
facility or structure owned and operated by a public or private utility, or (ii) a telecommunications tower
or antenna, but it excludes water distribution mains, pressure stations and hydrants, sewage collection

lines, manholes and lift stations, underground and overhead electrical, cable and telephone lines and
poles, street lights and small wind energy systems.

Chapter 21.72 Variances
21.72.010 General.

A variance may be granted by the Planning Commission to provide relief when a literal enforcement of
the Homer Zoning Code would deprive a property owner of the reasonable use of a lot.

21.72.020 Conditions precedent to granting variance.
a. All of the following conditions shall exist before a variance may be granted:

1. A literal interpretation of the provisions of the Homer Zoning Code would deprive the
applicant of rights commonly enjoyed by other properties in the same district.

2. Special conditions and circumstances exist that are peculiar to the land or structures involved
and are not applicable to other lands and structures in the same district. _ ’“)

3. The special conditions and circumstances that require the variance have not been caused by
the applicant.

b. Financial hardship or inconvenience shall not be the sole reason for granting a variance.

c. Other nonconforming land use or structures within the district shall not be considered grounds for
granting a variance.

d. If approved, a variance shall be the minimum variance necessary to permit the reasonable use of the
land or structure.

e. A variance shall not be granted that will permit a land use in a district in which that use is otherwise
prohibited. (Ord. 08-29, 2008).

Chapter 21.93 Adminstrative Appeals
Subchapter 2

Planning Commission Appeal Procedures
21.93.300 Appeals to the Planning Commission.
a. Within 30 days after receipt of a timely notice of appeal to the Planning Commission, the City Planner _)

will prepare an appeal record consisting of all relevant documents submitted to or used by the Planning
Departinent in making the decision under appeal, including any staff reports, correspondence,
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applications, or other documents. The appeal record shall be paginated. The appellant shall be notified
by mail when the appeal record is complete. Any person may obtain a copy of the appeal record from
the Planning Department upon payment of the costs of reproduction.

b. An appeal hearing shall be scheduled within the time specified in HCC § 21.93.100. The hearing will
be open to the public.

c. The Commission may prescribe rules of procedure for additional public notification in cases where
the Commission determines its décision would have a substantial effect on the surrounding

neighborhood.

d. The Commission may accept new testimony and other evidence, including public testimony, and hear
oral arguments as necessary to develop a full record upon which to decide an appeal from an act or
determination of the City Planner. Any person may file a written brief or testimony in an appeal before

the Commission.

e. The Commission may undertake deliberations immediately upon the conclusion of the hearing on
appeal or may take the matter under advisement and meet at such other time as is convenient for
deliberations until a decision is rendered. Deliberations need not be public and may be in consultation
with an attorney acting as legal counsel to the Commission.

f. The Commission may affirm or reverse the decision of the City Planner in whole or in part. A
majority vote of the fully constituted Commission is required to reverse or modify the action or
determination appealed from. For the purpose of this section the fully constituted Commission shall not
include those members who do not participate in the proceedings due to a conflict of interest or
disqualifying ex parte contacts, disqualifying partiality, or other disqualification for cause. A decision
affirming, reversing, or modifying the decision appealed from shall be in a form that finally disposes of
the case on appeal, except where the case is remanded for further proceedings.

g. The Commission may seek the assistance of legal counsel, city staff, or parties in the preparation of a
decision or proposed findings of fact. (Ord 10-41(A)§3, 2010; Ord. 08-29, 2008).

21.93.310 Other procedures.

If no specific procedure is prescribed by the code, the Planning Commission may proceed in an
administrative appeal in any lawful manner not inconsistent with this title, statutes, and the constitution,

(Ord. 08-29, 2008).

Subchapter 3
Board of Adjustment Appeal Procedures
21.93.510 New evidence or changed circumstances.

a. Except as provided in subsections (b) and (c) of this section, the Board of Adjustment shall not
consider allegations of new evidence or changed circumstances and shall make its decision based solely
on the record. If new evidence or changed circumstances are alleged, the Board may, in its discretion,
either hear the appeal without considering the allegations or may remand the matter to the appropriate
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lower administrative body or official to rehear the matter, if necessary.

b. When the standing of a person is in issue, the Board of Adjustment may take additional evidence for
the limited purpose of making findings on the question of the person's standing. No evidence received
under this subsection shall be considered for purposes other than determining standing.

c. When the disqualification of a member of the Board of Adjustment for conflict of interest, ex parte
contact, partiality or other cause is in issue, the Board of Adjustment may take additional evidence for
the limited purpose of making findings on the question of disqualification. No evidence received under
this subsection shall be considered for purposes other than determining disqualification. ( Ord. 10-
41(A)§5, 2010; Ord. 08-29, 2008).

21.93.540 Appeal hearing.

a. The meeting at which the Board of Adjustment hears an appeal shall be open to the public. The City
.Attorney or another attorney acting as legal counsel to the Board shall be present.

b. Each party (each appellant, cross-appellant, and respondent) may present oral argument at the appeal
hearing, subject to the order of presentation and time limitations that the chair adopts at the
commencement of the hearing. The taking of testimony or other evidence is limited by HCC §
21.93.510.

c. The Board of Adjustment may undertake deliberations immediately upon the conclusion of the
hearing on appeal or may take the matter under advisement and meet at such other time as is convenient
for deliberations until a decision is rendered. Deliberations need not be public and may be in
consultation with the legal counsel to the Board.

d. The Board of Adjustment may exercise its independent judgment on legal issues raised by the parties.
"Legal issues" as used in this section are those matters that relate to the interpretation or construction of
the zoning code, ordinances or other provisions of law.

e. The Board of Adjustment shall defer to the findings of the lower administrative body regarding
disputed issues of fact. Findings of fact adopted expressly or by necessary implication by the lower body
shall be considered as true if they are supported by substantial evidence. But findings of fact adopted by
less than a majority of the lower administrative body shall not be given deference, and when reviewing
such findings of fact the Board of Adjustment shall exercise independent judgment and may make its
own findings of fact. If the lower administrative body fails to make a necessary finding of fact and
substantial evidence exists in the record to enable the Board to make the finding of fact, the Board may
do so in the exercise of its independent judgment, or, in the alternative, the Board may remand the
matter for further proceedings. "Substantial evidence”, as used in this section, means such relevant
evidence as a reasonable mind might accept as adequate to support a conclusion. (Ord. 10-41(A) §8,
2010; Ord. 08-29, 2008).
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HOMER BOARD OF ADJUSTMENT

CITY OF HOMER
491 EAST PIONEER AVENUE
HOMER, ALASKA 99603-7645

APPEAL OF HOMER

ADVISORY PLANNING .
COMMISSION DECISION

DATED SEPTEMBER 14, 2010

ECEIVE

FEB - 2 2011

CITY GF HOMER
PLANNING/ZONING

DECISION ON APPEAL

David Becker ("Mr. Becker’) appeals, through his attorney Daniel Westerburg,
the Homer Advisory Planning Commission’s (“Commission”) Decision and Findings:
Variance 10-01, 1033 Skyline Drive. In its Decision dated September 14, 2010, the
Commission determined that Mr. Becker “. . . has not met all the requirements for
granting a variance and the application is denied.” An appeal hearing was scheduled to
be held before the City of Homer Board of Adjustment ("Board”) on December 14, 2010
and rescheduled for January 4, 2011, at which time the Board heard oral argument from
the parties. After deliberation, the Board issues this Decision on Appeal.

l. EVIDENCE AND PRELIMINARY ISSUES.

The Chairman of the Board reviewed preliminary issues prior to hearing oral
argument from the parties. Potential conflicts of interest regarding Board Chairman
James Hornaday and Board Members David Lewis, Kevin Hogan and Barbara Howard
were disclosed and reviewed by the Board. After review, it was determined that no
conflicts of interest existed. Board Chairman Hornaday also revealed ex-parte contact
with Mr. Becker; however, no discussion regarding the merits of the issue at hand were
discussed.

- The evidence before the Board consisted of both the Record of Appeal (53
pages); a Supplemental Record of Appeal (3 pages, including a copy of a Utility
Easement); and'a Brief submitted by attorney Westerburg on behalf of Mr. Becker (10
pages with a 4 page Appendix).

Public Comments were presented by Mr. William J. Glynn, Jr., owner of an
adjacent parcel of Lot 5, located across the street from Mr. Becker's property. Mr.
Glynn, who participated at both the Commission and Board level, spoke in favor of Mr.
Becker's development as long as Mr. Becker was held to the same standards as
everyone else. Mr. Glynn argued that Mr. Becker was in violation of the Homer City
Code ("HCC") regarding both the setback and the driveway and should be compelled to
comply. Mr. Glynn shared his personal compliance experience and argued that a two-
way radio was not a public utility.

Homer Board of Adjustment / Becker
Decision on Appeal : Page |
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10.

11.

Il. FINDINGS OF FACT. —

This appeal involves a parcel of property located at 1033 Skyline Drive, Homer,
Alaska, owned by Mr. Becker and Eileen Becker. The legal description for the
property is Skyline View Sub Lot 5 Lying S of Diamond Ridge Road. Record of
Appeal (“R.”) at p. 6.

The property was annexed into the City of Homer sometime during 2003. R. at
page 24.

Sometime during early 2010, Mr. Becker spoke with Homer Police Chief Robl
concerning a need for a repeater to provide better coverage for the police and
improve public safety. A sense of urgency existed to install the repeater prior to
the 4™ of July, 2010. R. at'page 24.

According to Mr. Becker, “[i[t was not explained to him initially which permits
were necessary to proceed, so he is now applying for a conditional use permit
[and a variance] to be in compliance with current city code.” R. at page 24.

According to Homer City Manager Walt Wrede, he concurred that “. . . this was
the best place for the repeater, timing was important due to the necessity to
increase public safety. He clarified that when he gave Mr. Becker the go ahead,
he was clear that the developer is responsible for obtaining all necessary
permits.” R. at page 25. )

The actual site construction and installation of the repeater was in process on or
about June 3, 2010. R. at page 1.

William J. Glynn, Jr., (“Mr. Glynn”) owner of an adjacent parcel of property wrote
a letter to the Homer City Planning Department on June 3, 2010, lodging a formal
complaint. R. at page 1.

According to Mr. Glynn, the lot across the street from him was *“. . . being
developed commercially[,]” without a conditional use permit, without a driveway,
and in violation of setback requirements etc. R. at page 1.

Mr. Glynn further explained that he was required to comply with all planning and
zoning ordinances and that Mr. Becker should be as well. R. at pages 1-2.

In response to the complaint, Mr. Becker submitted applications with the City
Planning Department for a Variance and for a Conditional Use Permit (“CUP”) on
June 30, 2010. R. at page 6 and 15-18.

Upon review, the City Planning Department submitted Staff Reports
recommending that the Commission approve both the Variance and the CUP. R.
at pages 3-5 and 11-14. ;
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According to the City Planning Department both the Variance and the CUP would
require five (6) Commission votes to be approved. R. at page 3 and 11.

Both applications were set for hearing during the Commission’s Regular Meeting
of July 21, 2010. R. at pages 24-25.

Only four (4) Commission members were present during the July 21, 2010,
Commission meeting. Therefore, the Commission voted to continue
deliberations pertaining to both applications until five (5) Commission members
were present. R. at pages 24-25.

Both applications were continued until the Commission’s Regular Meeting of
August 18, 2010. R. at pages 26-27.

The written transcripts from the meetings do not appear to be complete. A
review of the Record on Appeal reveals that no evidence was presented in
opposition of the City Planning Department Recommendation to approve the

Variance.

The Commission issued two (2) Decisions, both dated September 14, 2010 and
distributed on September 15, 2010. R. at pages 34-37 and 40-44.

Regarding the CUP application, the Commission voted to approve the request,
R. at page 40.

Regarding the application for a Variance, the Commission voted to deny the
request. R. at page 34.

This appeal followed; Mr. Becker challenges only the Commission’s decision that
a variance is required. R. at page 39.

The Supplemental Record ("S.R.”) of Appeal includes a copy of a Utility
Easement dated and recorded on September 2, 2010. S.R. at page 2.

The Utility Easement grants an easement directly to Becker Communications,
LLC and Becker Rentals, as well as to other utility companies. S.R. at page 2.

There is no evidence in the Commission’s Decision Denying the Variance that it
considered the Utility Easement, ~

The property at issue “. . . has been developed since 1986 (24 years) as a
‘communications’ site for FM radio, Cable TV and Wireless Internet (Wi-FL]” R.

at page 16.
lll. ISSUE CURRENTLY BEFORE THE BOARD.

The issue before the Board is whether or not the Commission erred in denying

Mr. Becker's application for a Variance.
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IV. PLANNING AND ZONING CODE

HHC 21.12.030 authorizes conditional uses and structures including “Public utility
facilities and structures” in the rural residential district. HCC 21.12.030 (g).

HHC 21.03.040 defines “Public utility facility or structures” for conditional use permit
purposes as (i) any facility or structure owned and operated by a public or private utility,
or (ii) a telecommunications tower or antenna, but it excludes water distribution mains,
pressure stations and hydrants, sewage collection lines, manholes and lift stations,
underground and overhead electrical, cable and telephone lines and poles, street lights
and small wind energy systems.”

V. BOARD OF ADJUSTMENT APPEAL PROCEDURES
1. HHC 21.93.510 titled ‘New evidence or changed circumstances’ provides in part;

a. Except as provided in subsection (b) of this section, the Board of
Adjustment shall not consider allegations of new evidence or changed
circumstances and shall make its decision based solely on the record. If
new evidence or changed circumstances are alleged, the Board may, in its
discretion, either hear the appeal without considering the allegations or
may remand the matter to the appropriate lower administrative body or
official to rehear the matter, if necessary.

2. HHC 21.93.540 titled ‘Appeal hearing’ provides in part:

e. The Board of Adjustment shall defer to the findings of the lower
administrative body regarding disputed issues of fact. Findings of fact
‘adopted expressly or by necessary implication by the lower body shall be
considered as true if they are supported by substantial evidence. But findings
of fact adopted by less than a majority of the lower administrative body shall
not be given deference, and when reviewing such findings of fact the Board of
Adjustment shall exercise independent judgment and may make its own
findings of fact. If the lower administrative body fails to make a necessary
finding of fact and substantial evidence exists in the record to enable the
Board to make the finding of fact, the Board may do so in the exercise of its
independent judgment, or, in the alternative, the Board may remand the
matter for further proceedings “Substantial evidence”, as used in this section,
means such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion.

ORDER -

Therefore, having reviewed the materials provided by the parties, testimony from
the parties and the public, and upon deliberation, the Board finds that:
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1) The Commission’s September 14, 2010 Decision denying Mr. Becker's
application for a Variance is not supported by sufficient substantial

evidence.
2) The copies of the written transcript of the hearing are incomplete.

3) No evidence opposing the Planning Department's recommendation is
included in the record.

4) The record does not reflect whether or not the Commission considered the
executed and recorded Utility Easement or its relevance to the application.

5) The Commission’s decision fails to distinguish whether Mr. Becker's
application for a Variance is as a public or private utility facility.

Pursuant to HCC 21.93.510 (a) and HCC 21.93.540 (e), the Board remands the
matter for further proceedings.

Adopted by the Board of Adjustment on February , 2011.

MCM

J@-les C. Hornaday, Chairman '

NOTICE OF APPEAL RIGHTS
Pursuant to Homer City Code §21.91.130 titled Appeals to Superior Court:

(@)  An appeal from a final decision of the Board of Adjustment may be taken directly
to the Superior Court by a party who actively and substantively participated in the
proceedings before the Board of Adjustment or by the City Manager, City Pianner
or any governmental official, agency, or unit.

(b)  An appeal to the Superior Court shall be filed within 30 days of the date of
distribution of the final decision to the parties appearing before the Board of
Adjustment.

(¢)  An appeal from a final decision of the Board of Adjustment to the Superior Court
is governed by court rules.
CERTIFICATION OF DISTRIBUTION

I certify that a copy of this Dej'?sion was mailed to Daniel Westerburg, attorney for Mr. Becker,
and William J. Glynn, Jr., on - %rw,,u Z~_ _,2011. A Ccopy was also delivered to the City of
Homer Planning Department, Homer Cfity Clerk and the City Attorney on the same date.

Dated: &/03% J %/h\.

VA
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DEC 072010 PH04: 18

Daniel Westerburg
Attorney at Law

4164 Pennock Street, Suite A
Homer, Alaska 99603

(907) 235-2717-Phone

(907) 235-2715-Fax

December 7, 2010

HAND DELIVERED
Jo Johnson, City Clerk
City of Homer

491 E. Pioneer Avenue
Homer, AK 99603

RE: In RE the Application of David Becker for Conditional Use Permit No. 10-04
and Variance No. 10-01

Dear Ms. Johnson:

Enclosed please find the appellant's brief in the above-referenced matter. Per our
conversation earlier this week, I am requesting a five (5) day extension of time for the filing
of this brief. As you know, it was my understanding that in light of the deficiencies with
your November 12, 2010, notification, a new notification would be issued and that the time
for filing the appellant's opening brief would be calculated from the date of the corrected
notice. Although mistaken, I believe my assumption was reasonable under the
circumstances and that a five (5) day extension for filing the brief is justified.

Moreover, it does not appear that any other party has filed a brief and, with the
hearing now scheduled for January 4, 2011, no one should be prejudiced by the five (5) day
delay. I believe you have already granted the extension verbally but I thought it best to
submit something in writing.

Let me know if you have any questions.

DW:ac

Enclosures

cc: David Becker (w/ enclosures)
Thomas Klinkner (w/ enclosures)
William J. Glynn, Jr. (w/ enclosures)
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DEG 07 2010 rugq: 1}_

BEFORE THE CITY OF HOMER BOARD OF ADJUSTMENT

In RE the application of David Becker

)
)
for Variance #10-01 and CUP #10-04 )
)

APPELLAN’i"S OPENING BRIEF
| Introduction
. This appeal concerns application of the 20 foot setback requirement to public utility
structures erected within a dedicated public utility easement.
Factual and Procedural Background

The property in question is that portion of Lot 5, Skyline View Subdivision, lying
south of Skyline Drive, owed by David and Eileen Becker. Its location atop a steep bluff
overlooking Homer makes it a perfect site for telecommunications and over the past 25
years the site has housed various towers, antennae, satellite dishes and associated sheltered
electronic equipment serving local FM radio, Wireless Internet and Cable TV industries. (R.
16.) Due to the steepness of the slope, the property is not conducive to residential use.

Mr. Becker was apbroached earlier this year by Homer Police Chief Mark Robl
about installing a repeater station on the site as a means of improving the quality of local
fire and police radio traffic. An agreement was ultimately reached between Mr. Becker and
the City that Mr. Becker would install the station at his expense and would then lease it
back to the City over a three year period. The station would consist of two fifty foot towers

with antennae and a small (180 square feet) wood frame shelter designed to protect the
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associated electronics from the elements. The agreement would be reduced to writing upon
completion of construction. Chiéf Robl was anxious to have the station in place by the 4% of
Tuly weekend and Mr. Becker immediately retained a contractor to perform the work which
was completed in June. The station has been on-line and serving the City since that time,
R.24-25)

As the result of a miscommunication between Mr. Becker and Chief Robl during
negotiations, Mr. Becker was under the mistaken impression that no special permits were
needed from the City before starting construction. Accordingly, he did not apply or receive
any permits from Planning and Zoning prior to project completion. (R. 24-25.) Upon
learning of the construction, William J. Glynn, who owns property on the opposite side of

Skyline Drive, objected to Mr. Becker’s failure to obtain a conditional use permit. R.1-2)

- After looking into the complaint, Planning & Zoning staff informed Mr. Becker that he

would need to apply for an after-the-fact conditional use permit as well as for a variance to

the 20 foot setback requirement.

The CUP was required because the property is zoned “Rural Residential” and
“public utilities and structures” is a conditional use in that zoning classification. HCC
21.12.030(g). The variance was required because the towers and equipment shelter were
erected within the 20 foot setback because of the steep slope and the need to optimize
placement of the towers. HCC 21.12.040(b)(1).

Thereafter, Mr. Becker, as requested, filed applications for both a CUP and a
variance. (R. 6-8; 15-18; 20-21.) Recognizing the unique character of the lot, its history as a

communications site long before its annexation in 2003 and the goals of the Comprehensive

APPELLANT’S OPENING BRIEF Page 2
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. nonconforming use status. No variance was required for those structures even though

which has slopes of approximately 20%.” (R. 4.) It also found the following special

Plan to encourage access to wireless communication, Planning & Zoning recommended in

Staff Report PL 10-64 that the CUP be granted. (R. 11-14.) ..

In Staff Report PL 10-65, Planning & Zoning also recommended that the variance |

application be granted. (R. 3-5.) The report recognized that a npmbér of similar utility

structures had been constructed in the setback pre-annexation and had already been granted

located sqparely within the setback. The new structure under consideration, however, was
erected post-annexation and therefore required a variance. (R. 3.)

Emphasizing the unique properties of the site for telecommunications and the
impracticality of requiring construction farther down the slope, the report found that the
application met all of the requirements for a variance set forth in HCC 21.72.020.
Specifically, a literal interpretation and application of the setback requirement in this
context would force “the new structure onto slopes greater than 40%” depriving the

applicant of “the right to use the small portion of the: property that abuts Skyline Drive

conditions and circumstances peculiar to the property favored granting a setback variance:

e The structure supports and advances technological capabilities within the City of
Homer by enbancing wireless communication thus forwarding the goals of the
comprehensive plan. (R. 4.)

» Locations for communication equipment providing optimal coverage for the
entire City of Homer are very limited. (R. 4.)

» The parcel has steep slopes of 38% to 42%. Parcels this steep are often considered
“unfeasible” for typical residential development, Homer Comprehensive Plan,
page 4-3. Disturbance of native vegetation for the creation of site development on
steep slopes presents on site and off site hazards. (R. 4.)

APPELLANT’S OPENING BRIEF Page 3
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* The structure provides a beneficial service to the city which has specific site
requirements for maximum effectiveness. (R. 4.)

* The benefit to all the Citizens of Homer combined with the potential hazard of
creating an unstable bluff justifies an exception to the setback requirement. (R. 4.)

* Building outs’ide the setback would require leveling the site.to match the height of
the setback or cutting and filling on a steep slope. Neither is conducive to
slope stabilization and each presents a preventable hazard. ®R.5)

The report also found that the need for the variance was the result of a natural
phenomenon and not circumstances created by the applicant; that hardship and
inconvenience were not the reasons for seeking the variance; and that the presence of other
nonconforming structures within the setback was immaterial to the application. (R. 4-5.)

The two applications were considered by the Homer Advisory Planning
Commission at a public hearing conducted on July 21, 20.10. The staff reports and
recommendations were reviewed by the City Planner and Mr. Becker offered supporting
testimony. Mr. Glynn, the neighbor, explained that he had no objection to Mr. Becker
developing the property as he saw fit “as long as the same rules apply to everyone.” City
Manger Wrede confirmed the City’s position that the selected site was “the best place for
the repeater” and that the accelerated timing of the project was “due to the necessity to
increasé public safety.” Consideration of the two applications was then tabled due to the
lack of a quorum of commissioners. (R. 24-25.)

The applications were again taken up by the Commission at its meeting of August
18, 2010. With no substantive discussion on the record, the CUP application was granted

and the variance application denied. (R. 26-27.) In its written decision on the CUP

application issued several weeks later (R. 45-49), the Commission confirmed that despite

APPELLANT’S OPENING BRIEF Page 4
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the CUP it had granted Mr. Becker, the construction within the setback required an
approved variance — the CUP alone would be insufficient. (R. 46.)

In its written decision denying the variance application (R. 50;53), the Commission
rejected the findings set forth in staff Report PL 10-65 and concluded instead that
“structures on pilings can be built on slopes of 40%;” no special conditions existed
warranting variance of the setback requirement; Mr. Becker had placed the structure within
the setback through his 6wn actions; the application was made in order to alleviate hardship
and ihconvenience (an impermissible rationale); and that “locating the structure in the
setback is not necessary to permit reasonable use of the land.” (R. 51-52.)

Upon learning of the Commission’s actions taken at its August 18th, meeting, Mr.
Becker contacted counsel and on September 2, 2010, a few weeks before the written
decisions were issued, he and wife recorded a 20 foot utility easement along the north
border of the subject property to “Homer Electric Association, Inc.; General
Communications, Inc.; Peninsula Communications, Inc.; Turquoise Broadcast Company,
LLC; Becker Communications, LLC; Becker Rentals; any other entity providing electricity,
water, sewage and natural gas as a public utility; and any successors in interest to such
entities.” (Supp.R. 2-3.)

The easement gives the identified grantees the right “to install, maintain, repair and
remove water and sewer lines, telephone lines, electrical lines, antennas,
repeater/relay/translator stations and the like, as well as structures, storage facilities and
stations to support such systems.” (R. 2.)

Following recordation of the easement, counsel forwarded a conformed copy .to City

APPELLANT’S OPENING BRIEF Page 5
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Planner Aboud, together with a cover letter explaining that with the 20 foot utility easement
now in plac